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The Hon Chris Bowen MP

Minister for Immigration and Citizenship
Parliament House

Canberra ACT 2600

Dear Minister
Review of Immigration Detention Centre Incidents

We are pleased to provide you with the Report of our investigation into issues
associated with management and security at the Christmas Island (CIDC) and
Villawood (VIDC) Immigration Detention Centres in accordance with your letters of
18 March and 20 April 2011 respectively.

Your Department (DIAC) and the Service Provider (Serco) have gone to considerable
lengths to get on top of the circumstances they found themselves in, ably assisted by
the Australian Federal Police (AFP) whose professionalism in restoring order when
required to do so is commendable,

The Report elaborates on all this, leading to the 48 recommendations intended to
facilitate the management of good order in the Immigration Detention Centre (IDC)
Network. Some recommendations are specific to the Christmas Island and Villawood
IDCs, while others apply more generally and especially to the Contract.

Government approvals and DIAC’s actions, supported by responses from related
organisations, means that more timely processing is now occurring and the backlog of
determinations is being redressed for Irregular Maritime Arrivals (IMAs).

On 18 October 2010, the Government announced a new direction in its approach to
managing low risk groups, expanding the residence determination program to cater
for the majority of children and a significant number of vulnerable families.

Since then, you have approved over 1700 people for placement in community
detention, including over 800 children, 250 of whom are unaccompanied minors,

Around 1100 people are now in community detention or completing travel to their
new accommodation. The other 600 have either been granted visas since entering
community detention or have returned to their home countries.



Over the next 12 months, the remaining women and children together with their
adult male family members who are still in IDCs will be moved progressively into
community detention. DIAC will also focus on detainees in detention who have
torture/trauma backgrounds for possible transfer into community accommodation
and other potential cohorts who might be considered for community detention are
under ongoing consideration.

There have, of course, been challenges in improving the rate of status resolution,
particularly during 2010 and early 2011 when there was severe overcrowding.
Between January 2010 and May 2011, there were 8,370 IMAs, yet only 3,528 such
persons had their immigration status resolved either through visa grant (3,435
people) or removal (93 people). For those granted visas during 2011 (up until the
end of May), the average time from arrival to settlement was 305 days.

From May 2011, nearly 2200 former detainees have been settled in Australia.
These outcomes, which have considerably eased over-crowding pressures on
Christmas Island and immigration detention facilities more generally, have been
complemented by initiatives, such as changes to security assessment arrangements,
to resolve status more quickly. For example, over 3000 IMAs found to be a
refugee have been considered through this new security assessment arrangement
from 15 March to 28 June 2011.

Examination of the October 2010 ANU Poll, December 2010 Lowy Institute
analysis and May 2011 Parliamentary Library paper on public opinion shows that
Australian attitudes to population, immigration, asylum seekers and refugees is
more highly nuanced than is commonly represented in the mainstream media.

What distinguishes the current situation from prior IMA surges, is the significant
build up of detainees on negative pathways (ie because they have received a
negative decision at the primary stage and are awaiting review, or having been
found not to be refugees at either of those stages are seeking judicial review). A
smaller number have been found to be refugees, but have not been given a security
clearance and cannot be granted a visa.

At 24 July 2010, 729 of the then 4115 IMA detainee population were on a negative
pathway. At 30 June 2011, this number had grown to 3241 of the 5691 IMA
detainees. The fact that the people smugglers promote a modus operandi whereby



IMAs arrive without identification, when combined with the various stages of
assessment and review of their claim to be a refugee, means that people are being
detained for extended periods of time.

In the March CIIDC incident, about 300 to 400 of the 1841 detainees were actively
involved in the disturbance and 80 of the 100 who were positively identified were
found to be on a negative pathway.

Of those, a group of about 40 (all from North West Point) who were initially
identified as possible ring leaders was whittled down to 22 as information was
collated and analysed. At the time of writing, 19 of the 22 had been charged by the
AFP. Thirteen of those charged had been found not to be a refugee at the primary
stage, and only one was found to be a refugee but awaiting security clearance. The
remainder were still undergoing assessment.

In the April VIDC incident, some 60 detainees were actively involved in the
disturbance, all of whom were IMAs accommodated in Fowler Compound. Of
those, 25 were initially identified as Persons of Interest, which subsequently
increased to almost 40. At the time of writing, nine had been charged. All had
received a negative decision at the primary stage.

These latter detainees have largely been the ringleaders, fomenting the unrest and
misbehaviour. Indeed, the majority of detainees involved in the incidents have
been on negative pathways. Although the length of processing time is a
contributing factor, a strong motivation from detainees who have received a
negative decision flows from their reaction to having paid a significant sum of
money to people smugglers to facilitate their travel to Australia with an
accompanying “promise” of receiving a visa. Having received the wrong outcome
in their eyes is manifesting itself in non compliance, inappropriate behaviours,
disturbances and resort to self harm by these detainees.

The Government’s Key Detention Values were developed at a time when there
were only 247 people in the detention network and this flowed through to the
provisions of the Contract and decisions relating to operation of the IDCs. The
incidents which led to our Review and continued inappropriate behaviours requires
reconsideration of aspects of the Contract, review of operating procedures, and



IDCs with the full spectrum of accommodation options to hold detainees with
different risk profiles.

Dealing with mandatory detention of detainees on negative pathways is
exacerbated by the lack of third country options and issues associated with
repatriation to their homeland.

On the question of return to their country of origin, it may be worthwhile pursuing
a Special Envoy approach, assisted by the efforts of diplomatic and immigration
personnel. Third country options will need further exploration and an information
campaign may also prove fruitful.

In closing, we pay particular tribute to Charles Wann as Head of the Secretariat
and his co-contributors John Jarvis, Julia Paton, Lauren Renshaw, Michael Shelton
and Tony Howarth who helped in researching and drafting this Report.

Yours sincerely

(s fo. o WO

Allan Hawke Helen Williams

31 August 2011



Contents

Executive summary

Chapter One

Chapter Two

Chapter Three

Chapter Four

Chapter Five

Chapter Six

Chapter Seven

Chapter Eight

Chapter Nine

Chapter Ten

Chapter Eleven

Introduction

Context

Preface to Incidents

Description of Incidents

Roles and Responsibilities

Breaches of Security

Extent of Prior Indicators

Security Infrastructure and Detainee Management

Staff, Training and Supervision

Communication and Coordination

Response Measures

Appendix A Terms of Reference

Appendix B Glossary

Appendix C Incident Ratings

Appendix D Map of North West Point Immigration Detention Centre

Appendix E Map of Christmas Island

Appendix F Map of Villawood Immigration Detention Centre

17

21

39

49

79

93

109

123

145

159

167

178

179

182

185

186
187



This page has been left intentionally blank



Executive Summary

On 18 March 2011, following a significant breach of security at the Christmas Island Detention
Centre (CIIDC), the Minister for Immigration and Citizenship, the Hon Chris Bowen MP,
commissioned an investigation into a range of issues associated with management and
security at the CIIDC, particularly:

e the clarity of roles and responsibilities between Serco and DIAC in managing security
at the Centre and in managing the incident;

e how breaches of security were achieved, what access occupants of the Centre had to
tools to assist with such breaches and, if relevant, how such access occurred;

e the extent of any prior indicators or intelligence that would have assisted in the
prevention and/or management of the incident;

e the adequacy of infrastructure, staffing and client management in maintaining
appropriate security at the Centre;

e the adequacy of training and supervision of DIAC and Serco staff;

e the effectiveness of the communication and coordination between the relevant
Government agencies and contractors; and

e the appropriateness of the response measures taken to the incident.

After a major incident the next month at the Villawood Immigration Detention Centre (VIDC),
the Minister extended the scope of the CIIDC Review on 20 April 2011 to examine the
circumstances around the VIDC incident with the same terms of reference. This was intended
to provide the opportunity to test the findings from the CIIDC Review in an onshore context
and allow conclusions to be drawn more generally about management of Irregular Maritime
Arrivals (IMASs).

The Review was tasked with making recommendations to strengthen Immigration Detention
Centre (IDC) security with a view to preventing recurrence of similar incidents.

Environment

Mandatory detention of unauthorised arrivals, including IMAs who arrive by boat and those in
the migration zone without a valid visa, has formed part of Australia’s border control system
for many years. It allows the refugee status of the arrivals to be assessed and checks to be
carried out to determine whether a detainee poses a risk to the Australian community.

The Government’'s Key Immigration Detention Values note that mandatory detention is an
essential component of strong border control and that unauthorised arrivals will be detained
on arrival in Australia for an assessment of their health, identity and security risks to the
community. The Values intend this assessment to be carried out as promptly as practicable;
children and where possible their families are detained in the community and those in a
detention centre are treated fairly and with dignity, and remain there for the shortest
practicable time.

The Values were, however, developed in a climate of low numbers of IMAs, and their practical
implementation has been placed under severe stress by a major surge in boat arrivals
between late 2009 and late 2010. In less than 18 months, the detention population grew from
a few hundred to over 6,000 people.



The management task inherent in dealing with the rapidity and size of this increase proved
highly challenging. As a result, the Department of Immigration and Citizenship (DIAC) and
Serco as its contracted provider of detention services were operating on what was effectively
an emergency response footing.

The immigration detention infrastructure was not able to cope with either the number or the
varying risk profiles of detainees. Providing sufficient accommodation for the increasing
number of detainees, particularly on Christmas Island where IMAs are brought and assessed,
became an ongoing preoccupation for DIAC, which had to compromise standards of
accommodation and services. The Christmas Island IDCs became chronically overcrowded
and amenities were placed under severe stress. Significant capacity constraints on the Island,
with a small population remote from mainland Australia, were also problematic, including in
sourcing accommodation for additional staff, guards and interpreters.

The context in which the Values were developed also led to decisions about operation of the
centres, including not to use certain security features that formed part of the design of the
medium security North West Point (NWP) facility on Christmas Island. While understandable
in an environment of low numbers and a relatively compliant detainee population, these
decisions hampered the response when stronger measures were required to restore and
maintain public order.

The rapid increase in arrivals also overwhelmed the refugee status and security assessment
processing resources despite DIAC’s action to train additional staff. This became a particular
concern for IMAs whose driving motivation was to obtain a visa enabling them to stay in
Australia.

In this environment, problems of health, including mental health, increased, and detainee
anger and frustration rose, often producing violent reactions and self harm. The growing
number in detention on negative pathways, that is, those found not to be a refugee at either
the primary or the review stage, exacerbated the situation.

The March and April 2011 Incidents

On 11 March 2011, CIIDC detainees breached the perimeter fence so that they had
unrestricted access within the Centre and were able to roam freely across Christmas Island
itself. Mass non-compliance and fires caused considerable damage to detention
infrastructure over the following days; the safety of staff and some detainees was under threat
and sections of the Christmas Island community also felt threatened. Order was restored only
after control of the incident was handed over to the Australian Federal Police (AFP).

Some four weeks later, on 20 April 2011, two detainees scaled the roof of a Fowler
Compound residential accommodation block in the VIDC and began a protest that rapidly
escalated into a riot and loss of control of the Fowler and Hughes Compounds. Fires were
set, extensive damage was caused to infrastructure, and detainees and staff were at
significant risk of harm. The last two detainees remaining on the roof agreed to come down on
30 April 2011.

That these incidents took place, particularly at the CIIDC, was not entirely unpredictable,
although their severity and speed of escalation was surprising. Organisations and
professional bodies had been warning of significant management issues associated with
overcrowding, including processing delays and the impact on services and amenities on
Christmas Island. There were indications that the risk of a major incident was increasingly
more likely if these factors were not addressed.



At the VIDC, information suggested that protests could be expected around Easter as had
occurred in previous years, but it was relatively unspecific in terms of detail and the likely
timing.

In both instances, in the preceding days Serco and DIAC sought to mitigate the risks involved
to the extent they were able. The scale and severity of the incidents, however, presented
significant challenges for Serco in relation to its ability to respond adequately and maintain
control. To a large extent, the factors that contributed to the incidents also hampered Serco’s
and DIAC’s attempts at mitigation and response.

Good Order in Immigration Detention Centres

Maintenance of good order in an Immigration Detention Centre, including DIAC’s and Serco’s
roles and responsibilities in a day-to-day context, is generally well articulated in the Detention
Services Contract. Some elements appropriately do not form part of the Contract provisions,
most notably the effective and timely resolution of detainee status.

Similar to the Detention Values, however, the Detention Contract was designed in the context
of a small and relatively compliant detention population where the emphasis was on
establishing a physical and social environment that mitigated the risk of non-compliance. The
contract is less helpful, therefore, in formulating management responses to critical incidents
and in understanding roles and responsibilities in that context.

The elements required to maintain good order in an IDC and the responsibility for providing
them can be summarised as a combination of:

e physical security, including infrastructure that accommodates the placement of
detainees with varying degrees of security risk and vulnerability risk profiles as well as
appropriate guarding capacity (broadly infrastructure is provided by DIAC and is
maintained and operated by Serco, and guarding capacity is provided by Serco);

e dynamic/operational security where Serco personnel are highly visible, engaging
regularly with detainees so that they provide both a deterrence to security breaches
and are alert to issues or concerns;

e ongoing intelligence and analysis concerning potential risks supported by Serco’s
dynamic security model; the onus is on Serco to gather, analyse and report
information that is relevant to managing risk within an IDC;

e management by Serco of the day-to-day needs of detainees and the provision of
meaningful activities and programs; and

e detainee case management by DIAC, supported by providing a clearly articulated
pathway for detainees balanced by their understanding that provision of correct
background information and identity documentation will assist timely status resolution.

Serco is responsible under the Contract for incident prevention and management, working
with DIAC to develop response policies and protocols. More work is needed on
responsibilities for incident response where circumstances escalate towards critical and for
restoring public order in mass non-compliance situations. The Contract does not give
sufficient attention to behavioural management in the context of a detention population where
a significant and increasing number of those in detention are on a negative pathway.

Prevention rather than cure is a sound strategic approach so long as the framework also
caters for situations where prevention becomes increasingly difficult and critical incidents
more likely.



All of the elements involved in managing a centre are rendered more difficult by high numbers
of detainees and, correspondingly, are eased to the extent that numbers in detention centres
are limited to those intended by their design.

The Problem of Managing Capacity

Previous waves of IMAs in the late 1990s and early 2000s were characterised by levels of
mass non-compliance of similar scale and intensity to the present surge, with riots by
detention populations at Baxter, Curtin, Port Hedland, Villawood and Woomera and frequent
instances of self harm across all immigration detention facilities. In 2005, considerable
shortcomings in the management of immigration detention arrangements identified in the
Palmer and Comrie reports led to a significant program of reform, which continued with the
announcement of the present Government’s New Directions in Detention policy in 2008.

At that time, asylum seekers arriving by boat and the numbers of people in immigration
detention were negligible. In fact, immediately prior to arrival of the first boat of this current
wave, there were only 247 people in the detention network, all on the mainland. DIAC’s focus
was on implementing the Government’s New Directions policy, including resolving the status
of low risk unlawful non-citizens in the community by placing them on Bridging Visas with
strict reporting conditions and detaining those representing a higher risk in an immigration
detention facility. The corollary of this strategy, given low numbers in the network, was to
identify those facilities that could be closed or mothballed.

Consequently, one of the significant challenges confronting DIAC and Serco in responding to
the current IMA surge was a detention infrastructure footprint that was neither sufficiently
large nor tailored for the numbers and varying risk profiles of detainees requiring
management.

Given that arrivals at Christmas Island for most of this period averaged over 600 people per
month, 200 more than the purpose-built NWP design capacity and over double the average
daily national detention population for 2008, Serco, and a large part of DIAC, were almost
entirely preoccupied with the complex challenge of increasing their capacity to manage the
immigration detention population.

Resolution of detainees’ status by DIAC was also impacted by its capacity to deal with
increased numbers and, despite the additional DIAC resources dedicated to this area,
throughput was not keeping pace with arrivals - only 42 per cent of those IMAs who arrived
between January 2010 and May 2011 had their immigration status resolved either through
visa grant or removal. Length of time in detention also increased - for those granted visas
during 2011 to the end of May, the average time from arrival to settlement was 305 days.

The first large protest directed at the speed and consistency of the Government’s status
resolution processing arrangements occurred in November 2010.

Response to the Surge in Numbers

Considerable steps have been taken by the Government and DIAC to respond to these
capacity issues:

e commencing in 2009, when it became evident that the surge in numbers would
continue, DIAC redesigned training programs for six specialist roles and 60 courses
were delivered over 18 months;

e between June and December 2010, DIAC’s immigration detention capacity was almost
doubled;



e new refugee processing arrangements, following the November 2010 High Court
decision, were introduced in early 2011;

e streamlined triaging arrangements for security assessments were introduced from
March 2011 and from that time until 28 June, over 3,000 IMAs found to be a refugee
have been considered under this arrangement;

e following the Government'’s decision in October 2010 to expand the residence
determination program, over 1,700 low risk detainees were transferred to community
detention arrangements; and

e since April 2011, nearly 2,500 IMAs granted a protection visa have been provided with
services to help them settle in Australia.

As a result of these actions, the numbers at NWP fell from 1,260 on 10 March 2011 to about
650 at the time this Report was written.

Meeting the Operational Challenge

As noted above, in seeking to meet the operational challenge posed by the significant rise in
numbers while also implementing arrangements consistent with the Key Immigration Direction
Values, decisions were made which compromised the longer term sustainable management
of the current wave of IMAs, particularly from a security management perspective where the
population was increasingly characterised by detainees on a negative pathway.

Physical Security

In terms of physical security, the NWP facility is the only modern, purpose designed and built
medium risk IDC in the immigration detention network. When agreeing to open NWP, the
Government decided early on to operate it as a low risk open facility to create an environment
as consistent as possible with the Values. Red Compound, a place of more restrictive
detention, was not to be used and the Electronic Deterrent and Detection System on the
perimeter fence was not activated (and adequate maintenance of both was not given priority).
Means to limit detainee access and egress to accommodation compounds were not
employed.

To create and service more accommodation in response to the numbers of IMAs arriving at
Christmas Island, part of the NWP external perimeter was dismantled to create a link to the
Lilac and Aqua Accommodation Compounds. This had the effect of allowing detainees access
to the sterile zone of NWP. Similarly, marquees were established within the sterile areas,
further reducing the level of security within the facility.

Although such an approach was viable in managing what was at the time a low risk detainee
population, the net result of these actions meant that:

e it was no longer possible to place and segregate detainees according to their risk
profiles;

e there was no way to compartmentalise the facility easily in the event of a critical
incident, to contain threats on the one hand, and provide sanctuary for those not
wishing to be involved on the other; and

e fencing turned out to be wholly inadequate for the risk profile of the detainees,
providing only minimal deterrence, an issue of considerable concern for an IDC close
to local communities and not easily supported in the event of an emergency.



Some security features, such as CCTV, failed or did not provide sufficient coverage or, as in
the case of the roller doors at the CIIDC and the palisade gates at the VIDC, were not able to
withstand the force of detainees who had, during the riots, time and opportunity to disable
them.

While detainees used implements to achieve breaches of security infrastructure and to
threaten staff and other detainees, there was no evidence that “tools” were either accessible
or used. Rather, items located within or around each IDC, such as cement blocks, mop
handles, fence poles and aerosols, were employed or adapted for use as weapons or
implements to cause infrastructure to fail.

A number of areas of risk became apparent in this context, including:

e visitors are not stringently screened to prevent accelerants and ignition devices from
entering an IDC and, leading up to the incidents, it appears that the standing restriction
on aerosol cans being brought into an IDC may not have been sufficiently monitored or
enforced;

e potentially dangerous items located in kitchens and medical areas are not always
appropriately secured; the last minute decision by Serco kitchen staff on Christmas
Island to remove knives and implements from their work area was a sound one, but
not part of any emergency protocol; and

e the temporary nature of Christmas Island accommodation, and use of demountables in
both the CIIDC and VIDC, provided easy access to a range of items that could readily
be fashioned into weapons.

Dynamic/Operational Security

Operational security, those practices by which personnel are able to maintain security within a
detention facility, may not have been sufficiently deployed in the CIIDC or, to a certain extent,
at the VIDC.

For example, a central element of the operational approach is Serco’s dynamic security
model, in which the presence of staff within compounds and their interactions with detainees
provides for both deterrence and an alert system in respect of security breaches. At the time
of the incidents, there appears to have been a significant divergence in staff-to-detainee ratios
between the CIIDC and VIDC, suggesting that the CIIDC was under resourced given its risk
rating, despite Serco’s efforts to increase numbers in the months leading up to the incident.

For the CIIDC, of course, there were constraints for both Serco and DIAC in building a fit-for-
purpose workforce, including limited availability of appropriate staff accommodation, and the
lead times taken to recruit and train sufficient numbers of staff to undertake long term
placements on Christmas Island.

The intelligence function at both CIIDC and VIDC identified threats to the good order of the
centres in the weeks leading up to the incidents. Despite the difficulties Serco had in staffing
the intelligence officer position at Christmas Island during 2010 and early 2011, by February
they had recruited an officer with the relevant skills and experience and, together with the
DIAC Security Liaison Officer, produced information that was incorporated into daily centre
risk assessments and operational plans. As the incident progressed, the AFP added
personnel to the intelligence function, creating a Joint Intelligence Group (JIG) which operated
effectively for the remainder of the incident.



Although Serco was aware of information that pointed to the threat of an incident at VIDC, this
information was not clearly included in daily risk assessments for the centre. Nonetheless,
Serco and DIAC undertook significant preparatory measures, including emergency response
exercises and updating their operational plans for the weekend.

It cannot be known whether greater training and experience in intelligence collection or
stronger intelligence analysis systems would have produced better intelligence at an earlier
stage, but the possibility underlines the importance of this area in the context of proactive
management.

Importantly, effective means of maintaining security also include minimising the inclination of
detainees to breach security by focusing on the overall well-being of detainees. Serco’s
responsibilities under the Contract include individual detainee management, whereby Serco
creates and maintains an environment conducive to the health and welfare of detainees,
where illegal and anti-social behaviour is both prevented and stopped, and where a culture of
interaction between detainees and the service provider is promoted.

To assist in fulfilling this requirement, Serco is required to create Individual Management
Plans (IMPs) for each person in detention. The Contract also stipulates that Serco allocate
each detainee with a Serco staff member to act as a personal officer as part of its Personal
Officer Scheme (POS). The POS was not fully operational at either Christmas Island or the
VIDC. Further, there was evidence that, at the CIIDC, the IMPs were neither in place for all
detainees nor being regularly reviewed.

The Contract reflects the expectation that people in detention will be managed cooperatively
by Serco, DIAC and IHMS to provide integrated and effective service delivery, a practice that
necessarily requires the daily and interactive presences of Serco staff at an IDC, with support
from DIAC’s Case Management service which focuses on resolving the status of detainees.
DIAC experienced the same difficulties as Serco in building a workforce on Christmas Island.

At the VIDC, where recruitment and accommodation was not an issue and there was already
some existing case management capacity to manage the domestic compliance caseload, the
ratio for managing the VIDC IMA cohort was lower and closer to the non-IMA caseload.
Although around a quarter of NWP detainees had their cases reviewed in the preceding
month by a Case Manager in accordance with the guidelines, by comparison the proportion at
the VIDC was almost 100%.

There is a significant risk that boredom or frustration can evolve into non-compliance and
unrest in the absence of normal meaningful activities. The Contract recognises this risk and
imposes obligations upon Serco to ensure that detainees are meaningfully engaged in
programs and activities while in detention.

At the time of the incidents, meaningful programs and activities were not fully operational at
either CIIDC or VIDC. At the CIIDC, many rooms designed for education and recreation and
the prayer room were being used for detainee accommodation and limitations on staff
accommodation at Christmas Island reduced Serco’s ability to provide additional staff to
administer the program effectively. At the VIDC there was greater scope for programs and
activities. A decision was made, however, not to conduct off-site excursions due to security
concerns, which limited the range of activities available for detainees. More generally,
questions were also raised about the quality of the programs and activities provided at IDCs,
and whether they are sufficiently developed to engage detainees in a meaningful way
including providing them with skills for life after detention, whether in Australia or some other
country.



Incident Management

In terms of incident management, although the Contract stipulates that Serco is responsible
for preventing and managing incidents, it obliges Serco and DIAC jointly to develop incident
management and response policies. At the time of the incident, Serco had in place a specific
Incident Management Protocol for the CIIDC, supported by a generic IDC protocol, but these
were limited in scope in that they did not comprehensively incorporate inter-agency
arrangements. Following the 2009 incident at the CIIDC, the AFP proposed and subsequently
prepared an initial draft of plans and protocols to address this gap. This work was not
progressed during 2010. By March 2011, the documents were still in draft form and not
known by Serco and DIAC key managers on Christmas Island at the time of the incident.

During the VIDC incident, uncertainty over jurisdiction issues between NSW Police and the
AFP caused some confusion which, while resolved quickly, highlights the need for clarity of
roles and responsibilities in this area and the importance of establishing a memorandum of
understanding in relation to the provision of police services at immigration detention facilities
which includes DIAC, the AFP and local Police.

A further point of confusion arises in relation to handing over control of incidents to either the
AFP or local police. The concept of handover is not clearly provided for in the Contract, with
references instead to step-in rights. These issues were under discussion between Serco and
DIAC during 2010, but were not resolved at the time of the incidents.

The national and local Command Suites worked well together during the incidents, though
some observations were made that the national Command Suite occasionally ventured from
its strategic role to operational management. DIAC managers, also, were less clear about
their role within the Suites. There was some initial confusion about communication protocols
in both national and local Command Suites for the CIIDC incident and difficulties experienced
in collating information into a single coherent picture.

A common observation made in relation to both incidents was that staff at the two IDCs
involved in the incidents, but who were not directly involved in their management, were not
fully aware of what was happening or required of them. This matter was of particular concern
during the Christmas Island incident where detainees were at large in the community and
threats of harm had been made to DIAC officers.

It also became evident that both the reporting and recording systems, including for incident
management, required review.

Training and Supervision

Training provided by DIAC and Serco is for the most part well designed and role specific. For
DIAC, there are some gaps in relation to incident and contract management. For Serco, it was
not possible on the evidence available to determine whether all of their staff had received
appropriate training or were appropriately qualified.

The Challenge Ahead

Significant challenges lie ahead for both DIAC and Serco in managing this current wave of
IMAs. One pressing need is to reduce overcrowding within the detention network, particularly
at Christmas Island.

-10 -



As noted above, the Government and DIAC made significant gains in that regard over the last
12 months. Ongoing initiatives, such as the triaging arrangement for security checking
procedures, efforts to improve status resolution, and pursuing and implementing return
agreements with relevant countries, will continue to assist.

Of most concern is the number and proportion of detainees on a negative pathway. This
seems likely to continue to grow and will increasingly challenge the administration and good
order of immigration detention centres. Those for whom removal is problematic, or those
found to be a refugee but are not security cleared and cannot be granted a visa, present
particular problems.

As numbers become more manageable, however, the finalisation of agreements, joint
protocols and MOUs, together with the testing and promulgation of, and training in, the
processes spelt out by those agreements, will be essential to provide the necessary basis for
future incident prevention and management.

Recommendations Against the Terms of Reference

Clarity of Roles and Responsibilities between Serco and DIAC in Managing
Security and the Incidents
It is recommended that:

e DIAC consider possible amendment to the Detention Services Contract, in
consultation with Serco, to improve the enunciation in the purpose of detention in the
Objectives Section of the Contract in line with the Immigration Detention Values (R1);

e DIAC finalise and publish the “incident management and reporting” section of its
Detention Services Manual, ensuring clear delineation of Serco’s and DIAC’s roles
(R2);

¢ the three core incident management documents for Christmas Island are revisited,
finalised and promulgated among relevant parties (R3);

e an MOU concerning the operational roles and responsibilities of DIAC, the AFP and
local Police Forces in relation to incident management be finalised in all jurisdictions,
operationally tested and made known to all relevant staff (R4); and

e the issue of hand-over between DIAC and the AFP or the local Police Force be
clarified, a protocol developed, tested and promulgated to support the hand-over, and
consideration be given to whether the Contract should be amended to provide greater
clarification in this area (R5).

How Breaches of Security were Achieved, Access Detainees had to Tools to
Assist such Breaches and How such Access Occurred

It is recommended that:

e as was intended by the design of the CIIDC, the roller doors to the NWP
Accommodation Compounds not be used as the primary means by which detainees
enter or exit these compounds. It is also recommended that consideration be given to
the value of reactivating the key-card system for use at times of increased tension
(R6);
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more substantial weld-mesh or solid materials be used rather than chain-link gates
and fencing in medium or high security IDCs to provide additional protection against
damage and breach (R7);

staff induction training and procedures emphasise the need to secure vehicles and
storage areas in the vicinity of immigration detention places (R8);

use of aerosol cans be banned and prevented from entering medium and high security
IDCs (R9);

consideration be given to means of disconnecting electricity supply to detainee
accessible areas during serious incidents without interfering with the operation of
security infrastructure, such as lights and CCTV cameras (R10);

thorough and consistent risk assessments be conducted for secure compounds within
the Immigration Detention Network, particularly following significant alterations to the

design of an IDC, and that control and restraint equipment not be located within them
unless these risk assessments have been carried out (R11);

given the impact of detainees on the roof of the Macquarie Residential Block on
Serco’s ability to maintain control during the April 2011 incident, DIAC and Serco
consider further strategies to maintain effective dynamic security within Fowler in a
range of possible scenarios, such as the provision of appropriate “anti-climb”
infrastructure to prevent people from accessing roofs (R12);

more stringent screening of visitors to IDCs be undertaken in line with controls at
Australia’s airports and that improved exclusion zones be put in place around IDC
perimeters (R13);

dangerous items usually located in kitchens or Medical Centres be appropriately
secured within those locations, and that a protocol be developed that dangerous items
be removed from such places at times of increased tension within an IDC (R14); and

DIAC articulate more clearly the responsibility of public order management so that an
agreed position is established with DIAC, Serco, the AFP and other police forces
(R15).

Extent of Prior Indicators or Intelligence that would have Assisted Prevention
and/or Management of the Incidents

It is recommended that:

Serco’s commitments under the Contract in relation to both Security Risk
Assessments at each Centre, and People in Detention Risk Assessments for each
detainee be met fully as a matter of priority (R16);

consideration by DIAC and Serco be given to whether additional qualifications are
required for Detention Service Provider Personnel undertaking the security intelligence
function and that the Contract be amended to specify the level of qualification required
(R17); and

a protocol be developed between DIAC, Serco and the AFP on the formation and
operation of a Joint Intelligence Group as part of incident response and management,
with specific reference being given to the respective parties’ roles and responsibilities
(R18).
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Adequacy of Infrastructure and Client Management in Maintaining Appropriate
Security at the Centre

It is recommended that:

in order to ensure that the EDDS remains an effective means of monitoring the
extensive NWP perimeter, it be regularly activated, maintained and tested by Serco,
and that upgrading with appropriate materials be placed on DIAC’s capital expenditure
plan (R19);

DIAC investigate use of more sturdy material in the construction of gates and roller
doors and their locking and operation mechanisms in medium and high security
compounds (R20);

the panel of fencing removed to allow runway access to Lilac and Aqua Compounds
be fully reinstated and maintained to re-establish NWP perimeter security (R21);

future construction or upgrading of detention infrastructure be planned to allow for
sufficient medium and high risk infrastructure within the Immigration Detention Network
to match the risk profile (R22);

DIAC prepare options to maintain contingent immigration detention infrastructure
capacity for Government consideration (R23);

given the limitations of the “open centre” compound formation, which is suitable only
for low risk detainees, DIAC commission further design work to determine the
compound formations most appropriate for the different types of detainee security risk
(R24);

particularly if medium or high risk detainees are to be accommodated in a Compound,
fencing be supported by detection or deterrence infrastructure, including CCTV, and
that Serco personnel be trained in its operation (R25);

Red Compound be regularly tested and maintained and all staff familiarised with its
operation and use (R26);

an infrastructure solution be developed to address the ease with which detainees
accessed the Macquarie Residential Block roof, having regard to any impact on the
overall security of Fowler (R27);

the Personal Officer Scheme be fully implemented at all IDCs in the network in line
with the requirements of the Contract and that Serco ensure IMPs are completed for
all detainees and regularly reviewed (R28);

DIAC enhance further its Case Management capacity with a view to aligning IMA
oversight more closely with the domestic Compliance caseload, and complete CCMAs
for all IMAs in accordance with its Detention Related Decision-Making Control
Framework provisions (R29);

DIAC provide Case Managers with accurate information on the options available to
detainees and progress of their case (R30);

DIAC give priority to finalising and implementing its Status Resolution Focussed
Communication Framework and that this include the development of more specific
engagement strategies for detainees on arrival concerning the importance of providing
full and complete identity information wherever possible (R31);

Serco and DIAC develop and deploy a revamped programs and activities model,
focussing specifically on:

= enhancing self determination and decision making;
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= providing skills for life after detention, whether that be in Australia or elsewhere;
= maintaining or promoting a work ethic; and

= enhancing detainee well being, by providing each detainee with achievable goals
(R32);
Serco and DIAC finalise development and implementation of the Client Incentive and
Earned Privilege Scheme (R33);

consultative committees, a visits program and social education programs be features
of the Security Services Plan of each IDC (R34);

DIAC finalise their end-to-end business model for resolving IMA status (R35); and

DIAC develop advice for the Government on options for managing detainees on a
negative pathway, particularly those who have been found not to be refugees, but
where removal is problematic (R36).

Adequacy of Staffing, Training and Supervision of DIAC and Serco Staff

It is recommended that:

DIAC agree on a system for collecting Serco staffing metrics and assessing staffing
capability at each Centre and that this be distributed for use across its network (R37);

DIAC require Serco to maintain records on the certification and qualifications for
personnel that are provided under the Contract, and Regional Management Teams
audit these regularly (R38);

Serco run live exercises in incident management based on joint incident management
protocols involving all relevant stakeholders at least annually and preferably more
often where there is a risk of volatility in the detainee population (R39);

DIAC review its training requirement in contract management for senior level staff in
IDCs to ensure both that they have skills in contract management more generally and
that they understand the more specific requirements of the Detention Contract and its
provisions (R40);

the DIAC training model continue to be sufficiently resourced to provide role specific
training that incorporates face-to-face training, mentoring and site induction (R41);

DIAC improve training of DIAC Regional Managers and their staff following finalisation
of joint incident management protocols, with particular reference to identifying:

= roles and responsibilities in local and national command suites;
= methods of communication and coordination within the command suites; and

= protocols more generally, including in relation to contractual matters such as
“hand-over/hand-back” and the roles and responsibilities of other stakeholders
within the command suite (R42).

Effectiveness of Communication and Coordination between Relevant
Government Agencies and Contractors

It is recommended that:

DIAC

= move to one mandated source of recording detainee location, utilising a single
system or database, and that it ensure that data is entered in a timely manner by
all relevant parties;
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= clarify the roles and responsibilities with regard to end-to-end management of
IMA caseload needs;

= clarify rules for data entry of milestone events for detainees; and

= improve the quality and consistency of data entry practices in relation to decision
hand downs (R43);

DIAC conducts a systemic review of the quality, timeliness and accuracy of incident
reporting and post-incident reviews to ensure that Serco is fulfilling its reporting
obligations under the Contract (R44);

DIAC reviews the SitRep system to consider whether it is the most efficient and
effective means of alerting those who need to know about incidents occurring within
the Detention Services Network. The review should include development of a priority
order of significance or urgency in place of the current single distribution list so that the
most important or urgent SitReps can be directed to key people (R45);

DIAC decide whether it needs its own incident logs and adopt clearer protocols in line
with Serco’s Occurrence Log to ensure record keeping is as comprehensive and
accurate as possible (R46);

Serco explore whether it would be useful to have video conferencing capacity between
its existing Canberra Command Suite and local Command Suites during an incident,
noting that there may not be standing Command Suites in all locations (R47); and

DIAC and Serco develop a Command Suite protocol which sets out the level of
responsibility of the key players in incident management and defines the purpose,
structure and personnel required (R48).
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Chapter One: Introduction

Introduction

Australia’s Migration Act 1958 (the Migration Act) requires non-citizens to apply for and be
granted a visa to enter Australia. Those in the migration zone without a valid visa are
unlawful non-citizens and must be detained unless they are granted permission to remain in
Australia. The form of detention takes risk factors into account and may involve detention
within a facility or within the community. People who seek asylum, are subsequently found to
be refugees and who satisfy security, health and character requirements are granted a visa
and released from detention. People who have no lawful basis to remain must be removed
from Australia.

The Department of Immigration and Citizenship (DIAC) entered into a five-year contract with
Serco Australia Pty Ltd (Serco) in 2009 to operate and provide services at Immigration
Detention Centres (IDCs) and Alternative Places of Detention (APODSs) throughout Australia.

On the evening of Friday 11 March 2011, a major incident occurred at North West Point
(NWP) and the Lilac and Aqua Compounds of the Christmas Island Immigration Detention
Centre (CIIDC). Over a period of several days, detainees:

e had unrestricted access within the Centre;
e were largely able to leave the Centre and roam across Christmas Island; and

e caused considerable damage to detention infrastructure.

Situations arose which potentially risked significant harm to detainees and staff, sections of
the Christmas Island community felt threatened, and an estimated $2.5 million dollars of
infrastructure and equipment were destroyed.

Order was only fully restored in the early hours of Friday 18 March following hand-over of the
CIIDC to the Australian Federal Police (AFP) late the previous evening.

Some four weeks later, on Wednesday 20 April 2011, an incident occurred at the Villawood
Immigration Detention Centre (VIDC) which rapidly escalated into a riot and loss of control in
the Fowler and Hughes compounds for about 24 hours. During that time, detainees and staff
were at risk of significant harm, and an estimated $6 million dollars of infrastructure and
equipment were destroyed.

Terms of Reference

On Friday 18 March, the Minister for Immigration and Citizenship, the Hon Chris Bowen MP,
announced an independent review of the CIIDC incident.

The terms of reference for the independent review, a full version of which is at Appendix A,
stipulated that the review was to investigate and report on a range of issues associated with
management and security at the CIIDC, in particular:

e the clarity of roles and responsibilities between Serco and DIAC in managing security
at the centre and in managing the incident;

e how breaches of security were achieved, what access occupants of the centre had to
tools to assist with such breaches and, if relevant, how such access occurred;

e the extent of any prior indicators or intelligence that would have assisted in the
prevention and/or management of the incident;
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e the adequacy of infrastructure, staffing and detainee management in maintaining
appropriate security at the centre;

e the adequacy of training and supervision of DIAC and Serco staff;

e the effectiveness of the communication and coordination between the relevant
government agencies and contractors; and

e the appropriateness of the response measures taken to the incident.

The Review was to report to the Minister for Immigration and Citizenship and make
recommendations on measures to strengthen CIIDC security to prevent the recurrence of
similar incidents in the future.

Subsequently, on 20 April 2011, following commencement of the VIDC incident, the Minister
asked the Reviewers to expand the scope of their investigation to include that incident, using
the same terms of reference. Expanding the scope in this way provided the Reviewers with
the opportunity to test findings from the CIIDC incident against an onshore detention centre
context, allowing some conclusions to be drawn more generally about management of the
immigration detention network.

Other Inquiries

Other inquiries are underway or have recently been completed which are relevant to this
Review’s terms of reference.

On 14 April 2011, the Commonwealth Ombudsman announced an own motion investigation
into the use of force by the AFP and Serco on Christmas Island during the week of 12-19
March 2011. His investigation is examining whether DIAC and Serco demonstrated due
process and considered decision-making in their management of the incident, with particular
attention to cross-agency coordination and taking into consideration matters such as training,
management and oversight, information systems, quality assurance, and controls over the
use of their powers. The Ombudsman’s investigation into the use of force is taken up below.

On 16 June 2011, the Parliament established a Joint Select Committee on Australia’s
Immigration Detention Network. The Committee is conducting a comprehensive inquiry into
Australia's Immigration Detention Network, including its management, resourcing, potential
expansion, possible alternative solutions, the Government's detention values, and the effect
of detention on detainees. The Committee is also inquiring into the reasons for and nature of
riots and disturbances, their management, the length of time detainees have been held in the
detention network, the reasons for their stay, the processes for assessment of protection
claims and other matters.

It is intended that this Review - which focuses on strategic alignment, program and detainee
management and capability issues surrounding security and incident management in the
detention centres - will complement the detailed investigation undertaken by the Ombudsman
on the use of force by the AFP and Serco, while also informing the Joint Select Committee’s
considerations on the policy framework, program management and operational
implementation aspects of the immigration detention network more broadly. The Review’s
terms of reference touch on a broad range of issues by virtue of the fact that security and
incident management, taken holistically, involves matters ranging from the speed of
processing claims for refugee protection to the broader issue of the case management of
detainees.
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Methodology

Given the focus on Serco and DIAC management issues associated with security at the
CIIDC and VIDC, the Reviewers:

e undertook interviews with stakeholders directly involved in the incident or who were
able to provide context on the incidents or detainee management more generally;

e analysed submissions from Serco and DIAC on each incident; and
e considered DIAC and Serco documentation.

Over 70 people were interviewed including current and former DIAC staff, Serco, the AFP,
International Health and Medical Services (IHMS), the Australian Security Intelligence
Organisation (ASIO), the Council for Immigration Services and Status Resolution (CISSR),
the Detention Health Advisory Group (DeHAG), representatives from the Christmas Island
community, the Commonwealth Ombudsman, the United Nations High Commission for
Refugees (UNHCR), the International Organization for Migration and the Australian Human
Rights Commission (AHRC).

Submissions against the terms of reference were provided by DIAC on 1 July 2011 for the
incident at Christmas Island and on 27 July 2011 for the incident at Villawood. Serco
provided a final single submission covering both incidents on 3 August 2011.

The Review also draws on the considerable material that has been written on the subject of
immigration detention in Australia, particularly in relation to arrangements at Christmas Island
and Villawood, and on matters concerning behaviour management and security. It takes into
account the product of parliamentary enquiries, advocacy groups, Ministerial advisory
councils, departmental advisory groups, external scrutiny bodies, academic consideration and
commissioned expert reports.
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Chapter Two: Context

To understand the circumstances that contributed to what were, in effect, significant breaches
of security, as well as to their management and the process of re-establishing order, it is
important first to understand the environmental and policy context within which the incidents
occurred, particularly in relation to Australia’s commitment to international refugee protection
and border security.

Such context and background will be examined in this and the next Chapter, followed by
detailed analysis of the incidents at Christmas Island and Villawood against each of the
Review’s terms of reference.

Australia’s Commitment to International Refugee
Protection

Who is a Refugee?

The most commonly accepted definition of a “refugee” is set out in the United Nations 1951
Convention relating to the Status of Refugees (the Refugees Convention). The Convention
defines refugees as people who are outside their country of nationality and are unable or
unwilling to return because of a well-founded fear of persecution for reasons of race, religion,
nationality, political opinion or membership of a particular social group. This is the key
document outlining the obligations under international law for countries, like Australia, that
have signed the Convention.

Originally, the Refugees Convention applied only to refugee situations known in 1951 and
was therefore limited to European countries. The United Nations 1967 Protocol relating to the
Status of Refugees (the Protocol) extended the Refugees Convention to cover refugee
situations occurring after 1951 in any country.

Until the claims of a person for refuge have been tested and accepted, a person is referred to
as an asylum seeker. Once an asylum seeker has been recognised as requiring protection in
accordance with the Refugees Convention, the person is officially referred to as a refugee
and has refugee status. Itis a fundamental obligation under the Refugees Convention to
provide protection, including not returning refugees or asylum seekers to places where their
lives and liberties are in danger (referred to as non—refoulement).1

Australia was the sixth country to sign the Refugees Convention, doing so on

22 January 1954 and ratifying the Protocol on 13 December 1973. Australia’s legal
framework for the protection of refugees accords with its obligations under the Refugees
Convention and Protocol.

Global Trends in Displacement and Asylum Seekers

Global migration has become a defining feature of the 21st Century. Although orderly
migration accounts for much of the movement from country to country, irregular migration is
increasingly a significant part of total global movements.

According to the UNHCR, at the end of 2010 some 43.7 million people worldwide were
forcibly displaced due to conflict and persecution, the highest number in more than 15 years.

! Refugee and Humanitarian Issues, Australia’s Response, Department of Immigration and Citizenship, June 2009,
page 27.
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Of this total number, 15.4 million were refugees, 27.5 million were internally displaced
persons % and more than 837,500 were asylum seekers.?

In 2010, UNHCR projected that 747,000 resettlement places were needed. During 2010, a
total of 98,800 refugees were admitted by 22 resettlement countries; these resettlement
figures included Australia, which took 8,500. Overall, the number of resettlement places was
some 13,600 less than in 2009 (around 112,400).*

The number of refugees under UNHCR’s mandate at the end of 2010 was 10.55 million, an
increase of 153,000 refugees compared to 2009. UNHCR estimates there were some

four million refugees in the Asia-Pacific region alone, almost two million of whom are Afghans
in Pakistan, which accounted for more than one-third (38 per cent) of the total number of
refugees worldwide. In the context of this Review, key host countries include Malaysia (some
93,000 asylum seekers and refugees), Indonesia (almost 3,000 asylum seekers and
refugees) and Thailand (around 107,000 asylum seekers and refugees).® The reasons for
such wide scale displacement are complex and varied. Conflict, political instability, personal
insecurity, human rights violations and economic factors all push people to seek a safe and
better life. Decisions about where people go to in these situations are similarly complex. The
“pull factors” include:

e |ocation of family or established communities;

e existing people smuggling corridors;

e ease of travel to, entry and chance of acceptance in receiving countries; and
e the relative economic prosperity and political stability of those countries.

Global trends suggest large scale displacement and irregular movement are unlikely to
diminish. Based on past experience, a potential target for that irregular movement is the
Asia-Pacific region, including Australia. For example, ongoing conflict and instability in
Afghanistan, Iraq and Pakistan and the “Arab Spring” continue to impact on displacement in
the region. The end of the civil war may lead to stabilisation of the Sri Lankan population and
UNHCR says there have been significant achievements in returning internally displaced
persons to their homes. Nevertheless, outflows of Sri Lankans continue. Unrest in the Middle
East and North Africa is also contributing to ongoing large-scale displacement of populations,
including from the conflict in Libya.

The situation in Syria also has the potential for onward movement. As host to over one
million Iraqi refugees, any erosion of living or security conditions could trigger outflows of a
cohort with an established history of seeking asylum in Australia.

Yemen continues to experience civil unrest and, like Syria, is host to significant numbers of
refugees - over 200 000 in total, 170 000 of which are Somali.

While Australia is ranked 15th in the industrialised countries receiving asylum applications,
having received 8,250 claims for asylum in 2010 °, it remains one of the few Refugees
Convention signatory countries in the region and, as such, has a greater potential for being a
target for irregular movement.

? Internally displaced persons are people or groups of individuals who have been forced to leave their homes or
places of habitual residence as a result of, or in order to avoid, the effects of armed conflict, situations of generalised
violence, violations of human rights, or natural/human made disasters, and who have not crossed an international
border.

® UNHCR Global Trends 2010, page 5.

* UNHCR Global Trends 2010, pages 18 and 19.

® UNHCR Global Trends 2010, pages 11 and 12, and Table 1.

® UNHCR, Asylum Levels and Trends in Industrialized Countries 2010 - Statistical overview of asylum applications
lodged in Europe and selected non-European countries, pages 6 and 9.

-22-



Whatever the reasons for deciding to move and for choosing a particular destination and
means of travel, those who make their way to Australia by boat have invested much in their
journey, in terms of money, reputation, obligation to family and a vision for their own and their
family’s future in a country that is safe, free and prosperous. A consistent observation during
this Review was that Irregular Maritime Arrivals (IMAS) invariably have a single-minded drive
to stay permanently in Australia, and most are prepared to suffer hardship and deprivation to
achieve that goal.

Such strong motivations present many challenges for countries which are the target of people
smugglers, challenges which fundamentally shape policy responses. Not least of these
challenges is the importance of establishing a refugee determination process which assesses
with rigour both those owed protection, and those who are not owed protection but make such
a claim in order to bypass the normal visa assessment process for a permanent migration
outcome.

A refugee determination process that is not sufficiently rigorous or robust will both undermine
Australia’s humanitarian and migration programs, and introduce risks, discussed later in the
Report, that have the potential to impact adversely on the Australian community and,
indirectly, Australia’s response to IMAs.

The International Refugee Protection System

The international refugee protection system is based on preventative measures, temporary
protection in country of first asylum ’, and durable solutions promoted by UNHCR.

Three durable solutions provided by UNHCR provide for the long-term protection needs of
people displaced by humanitarian crises:

e voluntary return (repatriation) to the home country in conditions of safety and dignity;

¢ identification of appropriate permanent integration mechanisms in the country of
asylum, an option if voluntary repatriation is not possible; and

e resettlement in a third country, to provide protection to refugees whose life, liberty,
safety, health or fundamental human rights are at risk in their country of asylum. This
is normally only facilitated by UNHCR where returning to their home country or local
integration may not be suitable, or as part of a responsibility sharing arrangement. Due
to ongoing protracted refugee situations, resettlement has become a key element in
the system of international refugee protection.

Australia’s International Refugee Protection Commitment

Australia contributes to the international refugee protection system, working with UNHCR and
the international community, to:

¢ influence international policy and action on refugee situations;
e provide international development assistance;
e assess asylum claims and provide protection to persons found to be refugees; and

e resettle refugees.

Each year more than half of the refugees accepted for resettlement under Australia’s
Humanitarian Program are likely to come from protracted situations, with Australia continuing
to be a top three resettlement country along with the United States of America and Canada.
Decisions on the size and focus of Australia’s Humanitarian program are reviewed by the

" Humanitarian crises can cause people to leave their home country and seek asylum elsewhere, usually by crossing
borders to a neighbouring country (also called a country of first asylum).
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Government each year in the light of evolving humanitarian situations and the changing global
need for resettlement.

In May 2011, the Government announced that the program would be expanded by 4000
places over four years as part of the commitment to enter into a burden-sharing arrangement
with Malaysia under the proposed Regional Cooperation Framework, discussed further below.
This means that the program will include 14,750 places in 2011-12 and is a significant
contribution to the international refugee protection framework.

Graph 1: Humanitarian Program Places from 1991-92 through 2010-11
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Source: DIAC: Program Management and Decision Support.

The Humanitarian Program includes both visas granted to persons offshore and those
granted to people who have sought asylum after arriving in Australia. In 2009-10, 32.9 per
cent of people granted a Protection visa under the Program had claimed asylum within
Australia, including at an excised offshore place.

Table 1: Humanitarian Program - Visas Granted under Offshore and Onshore Components

2007-08 2008-09 ‘ 2009-10 2010-11

‘ Target
Numbe.r ofIV|sas granted under the 13,014 13.507 13,770 13.750
Humanitarian Program
Number of visas granted under the 10.799 11,010 9.236 N/A
offshore component
Number of visas granted under the 2215 2.497 4,534 N/A
onshore component

Source: DIAC Annual Reports.

The impact of the recent increase in numbers of people arriving by boat and seeking asylum
under the Humanitarian Program is therefore critical to this Review.
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Asylum seekers who arrive in Australia by plane (and who usually have a valid identity
document and visa to enter Australia) have traditionally far outweighed those arriving by boat
(who in most cases have neither). During more recent waves of boat arrivals, however - and
this is the fourth in the last 30 years 2 - this balance has shifted.

Irregular Movement - Asylum Seekers Arriving by Boat

In 2010, for the first time, arrivals by boat comprised the majority of asylum seeker arrivals in
Australia.

Graph 2: Asylum Seeker Arrivals by Boat - 1992 to June 2011
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Source: DIAC Program Management Performance and Reporting.

Certainly the size of this and the previous wave of boat arrivals between 1998 and 2001 far
exceed earlier waves, and the latter two provide a basis for comparison.

Some initial observations are useful:

e the previous wave of over 11,000 people lasted for about three years, from late 1998
to late 2001, following the regimes of the Taliban in Afghanistan and Saddam Hussein
in Iraq. Eighty per cent of arrivals came from those two countries, with significantly
smaller numbers from Iran and Sri Lanka;

e the current wave commenced in late 2008 and, although not quite three years in
length, there are signs it too may be slowing. Almost half the cohort to date has been
from Afghanistan following the deteriorating security situation there, with the remainder
being Tamils from Sri Lanka (early on in the wave) fleeing the final stages and
aftermath of the Sri Lankan civil conflict, and Iran and Iraqg (later in the wave);

e the number of arrivals averaged by month for both waves is about 350 to 400;

e the actual monthly arrival pattern has, however, been quite different. The previous
wave had two relatively short intense peaks, while the current wave has been
characterised by low numbers initially, followed by a rapid and sustained increase to
an average of about 400 to 600 arrivals per month from late 2009 to late 2010; and

® The first wave came in the late 1970s, when just over 2000 Indo-Chinese came to Australia after the fall of South
Vietnam in 1975. The second wave was between 1989 and 1998 when mainly Cambodians, about 600, fled conflict
between Government and Khmer Rouge forces. A total of 90 boats arrived between 1988 and 1998, carrying 3124
people mainly from Indo-China. The third wave was between 1999 and 2001 when a total of 148 boats arrived,
carrying 11,351 people. The composition and origins of asylum seekers changed, with vessels predominantly
carrying young males from the Middle East, South Asia and the southern provinces of China.
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e during 2011 (to the end of July) IMA arrivals declined to an average of 287 per month.

As Table 2 below shows, in global terms the increased numbers of people arriving by boat
represent an insignificant proportion of asylum seekers. In this sense, it could be argued that
Australia’s problems are comparatively small, and it would be helpful to retain that
perspective. Nonetheless, the increased numbers require an important change in the focus of
Australia’s Humanitarian program and the deployment of significant resources, the
implications of which are wide ranging and are discussed in detail throughout this Report.

Table 2: IMAs in Australia Compared to Global Asylum Claims Lodged

2008 2009 2010
Asylum Seekers Globally 827,000 983,000 837,500
Asylum Seekers arriving by Boat to 161 2726 6.535
Australia
IMAs arriving by Boat as a Proportion of 0.02% 0.30% 0.80%
Asylum Seekers Globally

Source: UNHCR Global Trends 2008/2009 and DIAC, Program Management and Performance Reporting Section.

Maintaining Border Security

Australia has an integrated, risk-based and multi-layered approach to border security, which
has at its heart a universal visa system.

This visa system provides a screening mechanism to prevent the entry of people who are
identified as posing a security, criminal or health risk, and facilitates the movement of genuine
travellers. Both temporary entrants and permanent migrants must apply for a visa or a visa
equivalent, with conditions appropriate to their stay.

After visa grant, a traveller passes through a number of checks, many unknown to the
traveller, culminating in their final check at the Australian border.

People who arrive by boat and without documentation bypass all the checks built into
Australia’s visa and border system. In addition to the risks identified above (in terms of
security, health and character) and to the integrity of the immigration program, the IMA
method of entry represents a very significant risk to the new arrivals themselves who make a
hazardous voyage using people smugglers. Depending on your perspective, some parents
are prepared to pay the A$8,000 to A$15,000 ° involved to people smugglers and risk
transporting a child to Australia in this fashion against the prospect that family reunion will
follow. Others would argue this is the inevitable consequence of the smugglers and some
asylum seekers gaming the system.

Responses to Irregular Maritime Arrivals

Australia’s response over the years to the challenge of managing these risks, while also
maintaining its international obligations to refugee protection, has received bi-partisan support
for some of its policy responses and significant divergence on others. This is not altogether
surprising given the complex nature of the challenge and the sensitivity of boat arrivals which
arouses community concerns and divides community opinion.

® The Review understands that this is the going rate.
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There are, however, three main areas of consensus. For many years, two of those areas -
retention of mandatory detention and excised offshore places - have been a central
element of the integrated government response to the risks presented by irregular movement
of people who reach Australia by boat.

The purpose built medium security immigration detention centre on Christmas Island has also
been supported by both sides of Government at different times.

Mandatory Detention

The object of the Migration Act is to regulate, in the national interest, the lawful entry and stay
of people in Australia. As all non-citizens wanting to enter Australia have to apply for, and be
granted, a visa for lawful entry into Australia, non-citizens who are in the migration zone and
do not hold a valid visa are unlawful non-citizens.

The Migration Act requires that unlawful non-citizens who are in Australia's migration zone be
detained and that, unless subsequently granted permission to remain in Australia, they must
be removed as soon as reasonably practicable. Those who are found to be refugees are
released from immigration detention if they satisfy security, health and character
requirements.

Australia's mandatory immigration detention policy was introduced in 1992 and, as noted
above, has since been maintained by successive governments. It provides for the detention
of all irregular arrivals pending assessment of health, identity and security risks to the
community.

Excised Offshore Places

In September 2001, the Migration Amendment (Excision from Migration Zone) Act 2001
amended the Migration Act. The effect of the excision legislation is that non-citizens who
enter Australia at an excised offshore place (certain designated places within Australia’s
territory) without lawful authority, and thus without a valid visa, are barred from making valid
visa applications, including for a Protection visa, on arrival or during their stay in Australia.

Where such a person raises claims or information which prima facie may engage Australia’s
protection obligations, these claims are examined under separate non-statutory processes to
test whether Australia’s obligations under the Refugees Convention are engaged. Once it
has been determined that a claimant is owed protection, consideration is given to the exercise
of the Minister's non-compellable power under section 46A(2) of the Migration Act to allow a
visa application to be made. If the Minister for Immigration and Citizenship decides that it is in
the public interest to do so, he can lift this bar, thus allowing a person to make a valid visa
application.

Once the application bar has been raised, the applicant may submit a Protection visa
application. It should be noted, however, that the visa cannot be granted until the applicant
has met all security, health and character requirements which, depending on the applicant’s
circumstances, may take some time to assess, and that only the Minister has the power to
end detention in an Immigration Detention Facility through the grant of a visa or providing for
community detention. A detainee can, of course, seek to end their detention at any time by
requesting return to their country of origin.

Use of the Christmas Island Immigration Detention Centre

Construction of the purpose built North West Point Immigration Detention Centre by the
Department of Finance and Deregulation began in February 2005 and was completed in late
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2007, at a project cost of approximately $396 million. It is designed to house 400 asylum
seekers, with a temporary surge capacity to 800. NWP was opened in December 2008.

Processing on Christmas Island, as an excised off shore place, is a key component of
Australia’s border security regime, and IMAs are routinely taken there for initial health, identity
and security checks. Once an IMA has landed on Christmas Island and becomes an excised
offshore person, they maintain this status even when transferred to the mainland. However,
this does not change their access to Australia’s judicial system, which provides oversight of
administrative decision-making, including the non-statutory processes.

Policy Environment

In a dynamic policy environment, particularly in the context of increased numbers of IMAS,
there have been different views in the Parliament on the relative merits of strategies to deter
boat arrivals and on the balance between border security and international humanitarian
obligations.

In many ways, the circumstances arising from a spike in the number of IMAs applying for
asylum in 1999-2000 have been repeated with the current wave of arrivals, in terms of a
relatively small contingent capacity in the network, the rapid increase in numbers
necessitating rapid development of detention capability, outsourced service provision, and
extreme disorder within the IMA population as time in detention and the number of detainees
on negative pathways - that is, detainees who had received a negative assessment either at
the primary stage or at the review stage - increased.™

Without entering into a detailed comparison between the two waves, it is sufficient to say that
the resulting pressures led to a range of operational and legislative measures in 1999 and
2001, largely aimed at deterring future arrivals. These included:

e penalties for people smugglers;
e Temporary Protection Visas (TPVs);"
e excision of some Australian territory from the migration zone (discussed above);

o offshore processing in a third country (Nauru and PNG) of asylum seekers who arrived
at these locations; and

o the “towback” of a number of SIEVs *? to waters adjacent to Indonesia resulting in the
return of passengers to Indonesia within a few days of them having left there.

These policy responses combined with the August 2001 Tampa incident, the “children
overboard” imbroglio, and the tragic sinking of SIEV X two months later preceded a reduction
in the number of boats making the journey to Australia. However, it is impossible to be
definite about the full range of contributing factors and the extent of their individual impact.

Arrivals remained low for some years, and those who did attempt the voyage, particularly
early in the new phase characterised by low numbers, were escorted back to Indonesia.™

' Assessment of the Current Immigration Detention Arrangements at Christmas Island, Keith Hamburger AM,
Knowledge Consulting, 14 October 2010, pages 16-17.

" Temporary Protection visas (TPVs) were a subclass of visa granted to asylum seekers who arrived unlawfully in
Australia and were determined to be refugees. TPVs were granted for three years, after which time the refugee was
required to undergo refugee status determination again and if successful, was allowed to remain in Australia.

2 SIEV refers to Suspected Irregular Entry Vessel. This naming system was introduced at the commencement of the
Australian Defence Force’s border protection Operation Relex in October 2001, with each subsequent vessel given a
sequential tracking number.

% Select Committee for an inquiry into a certain maritime incident, October 2002, Government Members Reports,
Appendix 1, paragraph 1.2.
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Provision of Immigration Detention Services

Prior to 1996, immigration detention guarding services were managed by the Australian
Protective Service, a Commonwealth Government agency. The provision of immigration
detention services was put to competitive tender in 1998 and a contract signed with
Australasian Correctional Services (ACS). Service delivery was subcontracted to ACS’s
operational arm, Australasian Correctional Management Pty Ltd (ACM), to manage the
Maribyrnong, Perth and Villawood IDCs and the Port Hedland Immigration Reception and
Processing Centre (IRPC).

Unauthorised arrivals increased in 1999 and 2000 and were accommodated at the

Port Hedland IRPC, Curtin IRPC, Woomera IRPC, Woomera Residential Housing Project
(RHP), Christmas Island IRPC (now the Phosphate Hill APOD), Cocos Island IRPC, the
Baxter Immigration Detention Facility, Coonawarra IRPC (now Northern IDC), Port Augusta
RHP (now Port Augusta Immigration Residential Housing (IRH)) and Port Hedland RHP.
During this time, a number of mass non-compliance incidents occurred which threatened the
lives of detainees, and of DIAC and ACM staff. These incidents included fires and violent
protests that were met with the deployment of CS gas, water cannon and other public order
management responses.

The sudden increase in detainee numbers raised concerns that the ACM contract did not
represent “best value for money”. In 2001, DIAC again put the provision of immigration
detention to tender and a contract was signed with GSL Australia Pty Ltd on 27 August 2003.

In July 2005, Mr Mick Palmer AO APM reported on his Inquiry into the Circumstances of the
Immigration Detention of Cornelia Rau, an Australian permanent resident. That report also
covered aspects of DIAC's handling of Vivian Alvarez, an Australian citizen removed from
Australia, on which an additional report was made by Mr Neil Comrie AO APM in October
2005.

At this time, the Commonwealth Ombudsman also conducted a review of a number of other
cases of people held in long term detention. These reports identified shortcomings within the
management of immigration detention and resulted in a significant reform program.

The reforms were reflected in aspects of the design of new places of immigration detention,
and in the requests for tender released by DIAC on 24 May 2007 for the provision of services
for detainees in IDCs, health services for detainees and services for detainees in IRH and
Immigration Transit Accommodation (ITA).

New Directions in Detention

Following the 2007 election, the Labor Government closed the Offshore Processing Centres
at Nauru and in Manus Province, Papua New Guinea, and abolished TPVs.

In July 2008, the then Minister for Immigration and Citizenship announced a fundamental
policy shift in his “New Directions in Detention” speech,* including the introduction of seven
“Key Immigration Detention Values”, namely:

1. Mandatory detention is an essential component of strong border control.

2. To support the integrity of Australia's immigration program, three groups will be subject
to mandatory detention:

* Minister for Immigration and Citizenship, Senator Chris Evans, New Directions in Detention - Restoring Integrity to
Australia’s Immigration System, Australian National University, Canberra, 29 July 2008.
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a) all unauthorised arrivals, for management of health, identity and security risks to
the community;

b) unlawful non-citizens who present unacceptable risks to the community; and

c) unlawful non-citizens who have repeatedly refused to comply with their visa
conditions.

3. Children, including juvenile foreign fishers and, where possible, their families, will not
be detained in an immigration detention centre.

4. Detention that is indefinite or otherwise arbitrary is not acceptable and the length and
conditions of detention, including the appropriateness of both the accommodation and
the services provided, would be subject to regular review.

5. Detention in immigration detention centres is only to be used as a last resort and for
the shortest practicable time.

6. People in detention will be treated fairly and reasonably within the law.

7. Conditions of detention will ensure the inherent dignity of the human person.

These values were intended to guide detention policy and practices into the future. Together
with implementation of a new processing regime for irregular arrivals on Christmas Island
(see below), the Government’s aim was to maintain a strong stance on border security while
also seeking to treat people fairly and humanely, including through the prompt resolution of
refugee status.

The Government also enhanced processing arrangements for asylum seekers arriving at
excised Australian territories. The term used to describe these people was changed from
Unauthorised Boat Arrivals to IMAs, referring to those who arrive without authority by boat in
Australia, either on the mainland or at an excised offshore place. New processing
arrangements for IMAs included access to publicly funded migration assistance, access to
independent merits review and oversight by the Ombudsman. IMAs were to be subject to
non-statutory processes for the assessment of asylum claims, consistent with Australia’s
international obligations under the Refugees Convention, particularly non-refoulement.

A decision which impacted adversely on the future management of detainees, involved the
temporary suspension in processing of asylum claims for new arrivals from Sri Lanka and
Afghanistan.'®

This decision was taken to enable decision-makers responsible for refugee status
determinations to incorporate the outcomes of a UNHCR Review of country situations into the
information used to reach a decision. The suspensions were lifted in July and September of
that year for each caseload respectively.

Regional Cooperation Framework

As discussed above, the number of IMAs continued to increase throughout 2009 and 2010.
In an attempt to break the people smuggling business, and recognising that refugees and
other displaced people were particularly vulnerable to exploitation by traffickers, the
Government reinvigorated efforts to work closely with regional countries to address the
challenges of people smuggling and prevent refugees being subject to dangerous sea
journeys. This included the Bali Process on People Smuggling, Trafficking in Persons and
Related Transnational Crime established in 2002, practical support for the care of people

' Joint Media Release, Senator Chris Evans - Minister for Immigration and Citizenship, Stephen Smith MP - Minister
for Foreign Affairs and Brendan O’Connor MP - Minister for Home Affairs, 9 April 2010.
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intercepted in transit countries while any claims for protection are considered, and
development of a Regional Cooperation Framework.

In March 2011, Ministers at the Bali Process agreed to establish a non-binding framework to
enhance the region’s response to irregular migration. Based on burden-sharing and
cooperation between source, transit and destination countries, it laid the foundation for the
implementation of practical arrangements to undermine people smuggling and create
disincentives for irregular movement. This includes both bilateral arrangements between
participating states and broader sub regional activities.

On 7 April 2011, Indonesia's Parliament passed tough new laws aimed at combating people
smuggling, which introduced penalties of up to 15 years in prison for people convicted of
people smuggling offences. While Indonesia and Australian authorities have co-operated to
disrupt people smugglers and their activities from time to time, the new legislation adds a
signficant arrow to the quiver. Indonesia has also provided considerable assistance to
requests for extradition of suspected traffickers to Australia for trial.

On 25 July 2011, the Australian and Malaysian Governments signed an agreement to combat
people smuggling and provide protection to an additional 4000 refugees, representing a
significant step under the Regional Cooperation Framework established at the Bali Process
Ministerial Conference in March.*®

Challenges in Implementation

There are, of course, inherent challenges in implementing an effective response in an
environment characterised by:

o the difficulty of estimating the size of future responses and maintaining contingency to
deal with them;

e rapidly increasing numbers of new IMAs;
e the resulting requirement for significant increases in capacity;

o the difficulty of dealing with remote localities, particularly in a situation of finite
resources on Christmas Island;

e changes in the cohort profile; and

e processing issues and/or changing policy responses.
Maintaining Contingency in the Immigration Detention Network

There have been four waves of boat arrivals over the last 30 years, two of these since 1998,
with large gaps of up to a decade between some waves and, for the earlier waves,
comparatively low monthly arrivals. Within this context of highly fluctuating IMA numbers,
maintaining appropriate contingency in the immigration detention network has proved difficult
and, given the size of recent waves, inadequate.

Although DIAC had sought to maintain contingent capacity, including at Christmas Island and
Darwin, it is clear that, in both this and the previous wave, there was insufficient detention
capacity to deal with a rapid and relatively large increase of IMAs. The capacity that was
available was not sufficiently flexible or appropriate to cater for the diverse needs and risk
profiles of a mixed caseload that included single unaccompanied men, families,
unaccompanied minors, people from different countries of birth and varied socio-economic

'® Joint media release with Julia Gillard - Prime Minister of Australia and Chris Bowen - Minister for Immigration and
Citizenship, 25 July 2011.
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backgrounds, and people with mixed expectations and diverse experiences of displacement
and trauma.

In the latest wave, the NWP complex of the CIIDC was the only modern, purpose built
detention centre in Australia, and it soon reached and then exceeded its design capacity of
400. Indeed, at the time of the incident, and despite transfers off the Island in the preceding
several months, it contained 1260 people, well over its designated surge capacity of 800.

Ramping up Capacity in the Face of Increasing IMA Numbers

To put the challenge into perspective, from March 2009 to December 2010, an average of
over 600 people a month arrived by boat at Christmas Island, 200 more than the design
capacity for NWP and more than double the average daily national detention population
during the whole of 2008.

Managing such an inflow is a multifaceted and highly complex task that requires the close
cooperation of a number of agencies, contracted service providers and non-governmental
organisations, all of whom require a presence and support (including accommodation) on the
island, and many of whom administer processes that are interdependent. The interception
and reception of IMAs, for example, involves the Australian Customs and Border Protection
Service, the Australian Quarantine Inspection Service (AQIS), the AFP, Commonwealth
security agencies, Serco, IHMS and DIAC Entry Teams working together to process each
new boat. In the same way, the increasing demand for a rapid turn around in the delivery of
on-site accommodation acts to limit the delivery of long-term improvements or enhancements
to existing infrastructure.

In the context of increasing arrivals, mainly from Afghanistan and Sri Lanka, a Boat Taskforce
was set up by DIAC at its Sydney office in late 2008 (followed by others in Melbourne in early
2010, and Canberra and Perth in mid 2010) for teams of case officers to make Refugee
Status Assessment (RSA) decisions. As arrivals continued to increase, it became evident
that there were insufficient case officers for the required throughput and an intense period of
recruitment and training was undertaken from January 2010 through February 2011, raising
case officer numbers from 70 to 180 by early 2011.

Similar challenges were faced by other stakeholders required to support the refugee
assessment process such as interpreters, independent reviewers, and Immigration Advice
and Assistance Scheme (IAAAS) workers, the latter for the provision of appropriate case-
related legal advice to those seeking protection. These issues were complicated by
constraints on available accommodation on Christmas Island.

DIAC has also placed a strong focus on ensuring oversight in terms of appropriate
management of detainees’ health and welfare, and on the resolution of cases using case
managers for this task since 2005. For the mainland detainee caseload (largely visa
compliance cases), the average case manager-to-detainee ratio is about 1 to 20. For the IMA
caseload at Christmas Island, case managers were initially managing in excess of 100 IMAs
each. Again, however, a process of intense recruitment and training - which for case
managers requires a Certificate IV and up to six months to become fully operational - enabled
DIAC to increase case manager numbers from 20 to 35 by early 2011, thus reducing each
individual case manager’s caseload to more manageable (but still excessive) proportions (that
is, to about 1 to 70).

Again, similar challenges were faced by other parties, including Serco which undertakes basic
provision of immigration detention services and the maintenance of detainees’ health and
welfare, Serco’s subcontractors (such as Resolve FM for maintenance and Metropolitan
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Security Services (MSS) for perimeter security), Life Without Barriers as independent support
persons for unaccompanied minors, IHMS as the contracted health services provider, and
DIAC’s detention operations and contract management staff, all of whom were similarly
required to ramp up capacity rapidly.

Once claims have been finalised, pressures rise in relation to the provision of settlement
services for those granted protection and DIAC’s capacity to remove detainees found not to
be owed protection given the need to obtain travel documentation and manage acceptance of
involuntary returns.

When faced with the need to develop capacity quickly within a complex and politically
sensitive environment, the natural tendency is to focus on the logistics and operational
matters required for a rapid response at the expense of developing a more robust and
evidence-based strategic view. This leads to an overwhelming preoccupation with the details
of getting the job done day to day, particularly in the face of significant operational challenges,
drawing attention away from the realisation that the environment is shifting so fundamentally
that basic settings need adjustment and capability built to deal with those new settings.

Because the focus is so heavily on reacting to circumstances, much of which will be beyond
an organisation’s control, it becomes difficult to move from what amounts to a very large
taskforce approach to a sustainable business model that reflects and incorporates the
effective operations, values and efficiencies inherent in integrated program management.

Another significant risk is that the response does not build capacity quickly enough to service
throughput, leading to an increase in the numbers in detention at any point in time. The graph
below demonstrates that this was a particular factor during the current wave of boat arrivals
where the numbers of IMAs in detention reached a record high, more than double the
previous wave. Total numbers in detention are, in themselves, not necessarily a problem.
Difficulties arise, however, particularly in the context of maintaining detainees’ health and
welfare and managing security, when numbers stretch infrastructure, there are more
detainees in detention for longer periods and there is overcrowding.

Graph 3: IMAs Intercepted and Population in Detention (1992-2011)
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Infrastructure Capacity and Supporting Remote, Dispersed Localities

Overcrowding at the CIIDC was evident as early as 2009, and was raised as an issue in a
wide array of reports."’

While DIAC managed to provide sufficient beds for the rising number of detainees, by no
means an easy task given the circumstances, the trade-off involved a reduction in the
standard of accommodation, level of amenities and servicing capability (impacting particularly
on Serco’s ability to provide meaningful programs and activities to keep detainees occupied),
with an accompanying reduction in security overall.*®

Although overcrowding was most acute on Christmas Island, particularly in 2010, this problem
spread throughout the detention network to varying degrees, including to the VIDC. This
limited the ability of DIAC to apply consistently a coherent and strategic, risk-based, detainee
placement policy. These themes are explored later against the Review’s terms of reference.

Dealing with Remote Locations

Overcrowding also amplifies the difficulties in providing operational support to IDCs in remote
locations and, most notably, on Christmas Island which is almost 3,000 kilometres away from
any major Australian city and, as noted below, has particular limitations on its capacity to
respond to increasing numbers. In addition, identifying options for locating detention facilities
can be limited by the lack of existing, readily available and appropriate Commonwealth land.

That is why many IDCs are in remote locations, because that is where large tracts of readily
accessible Commonwealth owned land is available. Placing IDCs in remote locations is seen
as having benefits including serving as a deterrent, reducing the risk of harm to the Australian
community in the event detainees escape, and removing some of the motivation for escape in
the first instance. On the other hand, remote localities generate inefficiencies, increase the
cost involved, frequently have poor access to services, and hinder building and maintaining
infrastructure. It also greatly diminishes the ability of Serco, DIAC, the AFP and emergency
services generally to respond quickly to incidents and emergencies. The logistical challenge
increases as the number of facilities increases and become more dispersed in remote places.

Christmas Island, which has particular uses as an excised offshore place, is particularly
disadvantaged in this regard, with weather and frequency of flights affecting access by air. In
effect, Christmas Island, at 135 square kilometres, is a “fixed” facility with finite resources. As
such, Government operations have a profound impact on the Christmas Island community
and its infrastructure, while also imposing pressure on the procurement of food and supplies
and maintenance of that infrastructure. Further, the efficient use of staff and contractors is
difficult to achieve. While the Christmas Island community itself, which normally numbers less
than a thousand, can be drawn on to a limited extent, it cannot be expected to provide a pool
of workers with the relevant skills to support the IMA response. There is no option but to
import much of that capacity, which brings additional pressure in the light of significant limits
to the accommodation available on the Island for operational staff and the large number of
stakeholders involved in managing the response to IMAs.

" See for example Christmas Island immigration detention facilities — Report on the Commonwealth and Immigration
Ombudsman’s Oversight of Immigration Processes on Christmas Island October 2008 to September 2010, February
2011, page 2. 2010 Immigration detention on Christmas Island Report, The Australian Human Rights Commission,
pages 32-40 and Recommendation 10. Assessment of the Current Immigration Detention Arrangements at
Christmas Island, Keith Hamburger AM, Knowledge Consulting, 14 October 2010, page 22.

'8 Submission by Serco Australia to Independent review into the Christmas Island and Villawood Immigration
Detention Centre incidents of March and April 2011, paragraphs 1.7 and 5.1(e) and (f). DIAC Submission to the
Review of the Incident at the Christmas Island Immigration Detention Centre, page 12.
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Managing Detainee Behaviour in the face of a Changing Profile of IMAs

In addition to the substantial increase in the number of IMAs intercepted since 2008, there
have been noticeable changes to the nature of the IMA cohort. Significant demographic
changes, together with the large and rapid increase in IMA numbers, have placed increasing
pressure on detention operations.

Early arrivals in this current wave were from Sri Lanka and Afghanistan. Iranians and Iragis
began arriving during the middle of 2010; in fact, between July 2010 and April 2011 Iranians
made up one third of the total number of arrivals.™ This shift in the nature of arrivals
presented two challenges. Managing tensions between ethnic groups, particularly in an
environment of overcrowding and reduced access to amenities and services, became
increasingly complex. The socio-economic profile of the later arrivals tended towards
increasing levels of education and wealth, and to middle class people who had higher
expectations of service and lower tolerance for any perceived slowness in processing or
inconsistency in decision making, or for failure to achieve a positive result. It may well be that
these expectations had been marketed by the people smugglers involved.

Processing Issues

The number and proportion of detainees who have spent more than 12 months in detention
has also risen over time due to a range of factors, including changes to the broader legal and
policy framework, as well as case processing factors. The April 2010 decision to suspend
processing pending completion of the UNHCR Review, for example, created delays of three
and six months respectively, resulted in increased detainee uncertainty and added to the
processing backlog.

In November 2010, the High Court decided that the assessment process for IMAs was subject
to judicial review and that procedural fairness had not been afforded in the cases that were
put before the Court.?® In response, the Government introduced a new, streamlined
Protection Obligations Determination (POD) process. This replaced the previous Refugee
Status Assessment process and was to come into effect on 1 March 2011. As a result of the
High Court decision, however, hundreds of detainees had to have their cases reassessed,
adding further to their time in detention.

Finally, as noted above, the inability to ramp up processing capacity in the face of increasing
arrival numbers contributed to the development of backlogs at various stages in a detainee’s
assessment pathway.

 DIAC Submission to the Review of the Incident at the Christmas Island Immigration Detention Centre, page 6.
% plaintiff M61 and Plaintiff M69 v Commonwealth of Australia [2010] HCA 41, 11 November 2010.
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Graph 4: IMAs by Time in Detention Greater than 120 Days
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Not only are people being detained for extended periods of time, a growing number in
detention are on a negative pathway.

The rising number of detainees on a negative pathway either because they have received a
negative decision at the primary stage and are awaiting review or have received a negative
decision at review and have not been able to be settled elsewhere is shown in the following
table and graph.

Table 3: Detainees on a Negative Pathway and IMA Detention Population

Year Detainees found not to IMA Detainee Population
be a refugee
2010 24-Jul-10 729 4115
30-Sep-10 1115 4524
9-Dec-10 1294 5747
2011 3-Feb-11 1648 6 063
28-Mar-11 2 406 6 399
20-May-11 2878 6121
30-Jun-11 3241 5691

Includes clients who are found not to be a refugee at primary stage and clients who are found not to be a refugee
after the review stage. **Excludes crew of boats.
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Graph 5: Detainees on a Negative Pathway (July 2010-June 2011)
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Moving from a detention cohort that is largely on a positive pathway or still being assessed at
the primary stage, to a cohort which increasingly is receiving negative decisions at either the
primary or review stage, particularly if assessment has taken significant periods of time, or
which has received negative decisions previously and for whom no other resettlement option
has been forecast, changes the whole dynamic of a centre. It becomes one where
hopelessness is a significant factor which contributes to increasing disregard for the rules of
the centre and, for some, increasing resentment and a desire for revenge against those
making decisions about their life, most notably DIAC and Serco officers. Indeed, the attitude
of those who have received a negative decision infects those who are still waiting for the
outcome. At the end of June 2011, there were 3241 of the 5691 IMAs in detention who,
having been found not to be refugees at first stage processing, were on negative pathways
and represented a formidable policy and operational issue to the government.

These circumstances inevitably lead to detainee anger and frustration and in many cases
deterioration in their health, including mental health, which can be expressed through
episodes of self-harm, protest, or violence directed towards others.”*

From a security perspective, increasing ethnic tensions, uncertainty about or dissatisfaction
with the likely outcome, competition for amenities, and a deteriorating, negative and reactive
mood creates an environment primed for producing more incidents, larger incidents involving
groups of detainees, increasingly extreme incidents, and inappropriate patterns of behaviour
by detainees.?

Next Steps

DIAC and Serco both acknowledge that IMA management risks associated with overcrowding
and the resulting diminished access to amenities, extended detention times and the changing
profile of detainees, particularly on Christmas Island, have been apparent since late 2009.

%! Review of the Detention Health Framework — A policy framework for healthcare for people in immigration detention,
May 2011, DIAC, pages 16, 18, 25 and 37.

* Assessment of the Current Immigration Detention Arrangements at Christmas Island, Keith Hamburger AM,
Knowledge Consulting, 14 October 2010, page 23.
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They further acknowledge that the focus of IMA management on Christmas Island in this
period has been on risk mitigation, and that prevention was problematic in view of the
situation they were facing.

In the context of the factors discussed above, Chapter Three considers events leading up to
the incidents and Chapter Four sets out the sequence of the incidents at Christmas Island in
March 2011 and Villawood in April 2011. These incidents are examined in greater detail
against each of the Terms of Reference in the subsequent chapters.
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Chapter Three: Preface to Incidents

In late September 2008, a Royal Australian Navy patrol boat detected and intercepted a
vessel near Ashmore Islands, 320 kilometres off Australia’s north-west coast. Although not
fully recognised at the time, this vessel (called SIEV 24), which carried 12 passengers and
two crew, represented the first boat in the current wave of IMAs.

Initial Response to Boat Arrivals — Late 2008 to Early 2009

Immediately prior to the arrival of SIEV 24, there were only 247 people in the detention
network, all on the mainland.?® The Department's focus was on implementing the
Government’s “New Directions in Detention” and evaluating a tender process for the provision
of immigration detention services. Underpinning “New Directions in Detention” was a risk-
based approach to managing non-compliance, including resolving the status of low risk
unlawful non-citizens in the community by placing them on Bridging visas with strict reporting
conditions, and detaining those representing a higher risk in an immigration detention facility.

A corollary of this strategy, particularly given the low numbers in the detention network, was to
identify those facilities that could be closed or mothballed, notwithstanding the importance of
Christmas Island to the Government’s overarching border security policy and the need to
maintain operational and standby capacity for the management of domestic compliance
activities, illegal foreign fishers and unauthorised boat arrivals.**

The NWP facility, started in 2005, was finally completed, commissioned and handed over to
DIAC in April 2008. Despite its availability, the Government decided to accommodate the
September 2008 boat arrivals at non purpose-built detention facilities on the north-east side
of the Island, namely the Phosphate Hill APOD and Construction Camp APOD.

At that time, those early boats were regarded as the exception and in themselves did not
justify opening a facility that would be expensive to run and maintain.

DIAC's initial response to these boat arrivals was to apply a task force approach to
processing claims and supporting detention operations. A Boat Task Force was established
in Sydney in late 2008, and a rotating staff model was adopted with short term placements to
Christmas Island.

In line with the “New Directions in Detention” policy, an open and transparent position was
taken with respect to external scrutiny of IMA operations and the detention network generally.
For example, in September 2008, the Minister requested the Commonwealth Ombudsman to
oversee the non statutory refugee assessment process for asylum seekers at the Christmas
Island immigration detention facilities. Since then, Ombudsman staff have made eight visits
to Christmas Island and provided reports to DIAC. Early on, representatives from the
Australian Red Cross and UNCHR also spent time on the Island, and have since revisited and
reported on their observations, as has the AHRC and representatives from advisory groups
such as CISSR and DeHAG.

The Government’s Border Protection Taskforce - which included the Departments of Prime
Minister and Cabinet, Defence, Foreign Affairs and Trade, Immigration and Citizenship,
Regional Australia, Finance & Deregulation and Treasury as well as Australian Intelligence

“DIAC Immigration Detention Statistics Summary - as at 26 September 2008.
% Minister for Immigration and Citizenship, Senator Chris Evans, New Directions in Detention - Restoring Integrity to
Australia’s Immigration System Australian National University, Canberra, 29 July 2008.
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Community members, the AFP, the Attorney General's Department, Customs and Border
Protection Service, the Australian Maritime Safety Authority and AUSAId - appointed DIAC to
take the lead on Christmas Island to ensure a whole-of-government operational response in
managing IMAs.

As further boats arrived, the facilities at Phosphate Hill and Construction Camp reached
maximum capacity, and the then Minister agreed in December 2008 to open NWP for the
accommodation of single male detainees. The Government was keen to ensure, however,
that the use of the new purpose built centre not drive practices and values that were out of
line with its “New Directions in Detention” approach, so it decided to open the facility in a low-
security mode, with many of its security features not activated, including the Electronic
Deterrent and Detection System (EDDS). This approach was viewed as appropriate given
the compliant detention population at that time and the desire to maintain a positive culture
and mood. The decision was also taken in the context of concerns raised by advocacy
groups that the nature of NWP, which was built in the manner of a correctional facility, could
in fact be counterproductive to the effective management of the cohort it was accommodating.

Moving to Sustainable Operations - Mid to Late 2009

For the first six months of the new wave, IMAs numbered less than 40 per month. This
pattern changed dramatically with the arrival of 350 IMAs in April 2009, and arrivals averaged
about 300 a month for the rest of the year. It was already apparent that IMAs were unlikely to
diminish in the short to medium term and DIAC sought to move operations from a Task Force
mode to a sustainable business-as-usual approach.

DIAC's rotating staff model, which was initially introduced to provide immediate response
capability, was beginning to have an adverse impact on the continuity of services and
planning due to high staff turnover. By the middle of 2009, DIAC moved to recruiting
management and administration staff for six month placements, and was planning extensive
recruitment and training processes for refugee status assessment. A permanent SES
position was created on Christmas Island, complementing the position in DIAC’s National
Office, and planning was underway to build capability across the range of partner
stakeholders involved in the IMA response (for example, interpreters, security assessment
staff and entry processing staff).

At the same time, DIAC was examining ways to increase throughput by streamlining
processing operations and introducing other efficiencies, and as early as May 2009 options
were being provided to the Government for contingency planning to accommodate IMAs both
on Christmas Island and the mainland should the operational need arise.

As the number of IMAs on Christmas Island escalated, it became imperative for DIAC to
provide additional staff accommodation to support all areas of service delivery including for
other Commonwealth agencies. In July 2009, portable accommodation (known as Phosphate
Charlie) was leased and installed at the Phosphate Hill APOD. Although originally intended
for detainees, it was instead used to alleviate staff accommodation pressures.

The rapidly increasing number of IMAs from April 2009 meant that NWP quickly reached
capacity. Concerns began to be raised about the impact of the rise in numbers on processing
times and about DIAC's ability to provide adequate services and appropriate accommodation
standards commensurate with the risk profile and care requirements of detainees on
Christmas Island, in particular for children and other vulnerable groups.” Extra beds were

® See Immigration Detention Quarterly Report, January to March 2009, Australian Red Cross and DIAC response
September 2009. A number of advocacy and advisory groups were making similar observations.
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placed in the NWP surge accommodation dormitories, in activity rooms and in an area
previously designated as an education block (Block 3 Education Area). In December 2009,
additional beds were placed in air-conditioned marquees in the area adjacent to Red
Compound, and further marquees were erected in January 2010.

Serco, which was the successful tenderer for the provision of immigration detention services,
signed the IDC Contract on 29 June 2009 and began the transition process, becoming solely
responsible for managing IDCs by the end of 2009.

November 2009 Incident

The first significant disturbance involving some 150 detainees from different ethnic
backgrounds fighting against each other took place on Christmas Island in November 2009.
The disturbance was brought under control by Serco officers within approximately 30 minutes.
There were a number of injuries, with 37 detainees receiving medical treatment following the
incident. Ten of those were taken to Christmas Island Hospital, with three being transferred
to Perth for further treatment. A small number of Serco officers received medical attention on
site for minor injuries. The Centre was locked down for 24 hours as a result and the AFP was
called in to investigate. There was no damage to property during this incident.

A range of actions was taken in response to the incident by DIAC, Serco and the AFP, with
charges being laid against 11 of the detainees involved. Transfers from Christmas Island to
Brisbane and Melbourne Immigration Transit Accommodation (MITA), which had begun
earlier in November 2009, were increased and then expanded to include placement of IMA
vessel crew members at the Northern Immigration Detention Centre in Darwin in December
2009. The transfers were based on a number of factors, including risk. As a result, 545
persons were transferred to the mainland between 1 November 2009 and 9 April 2010,
leaving a net 1552 remaining at NWP.

The Government'’s policy that all IMAs be taken to Christmas Island for initial health and entry
processing and remain there until processing was completed continued during this period,
although there was recognition that loss of amenity and crowding were strong drivers for
disruptive behaviour.

In the month after the November 2009 incident, and in direct response to increased IMA
numbers, construction commenced of a 200-person camp close to NWP made up of portable
buildings. This area, known as Lilac compound, and comprising accommodation rooms,
ablutions, laundries, a dining room and open air cabanas, became operational in January
2010. In addition, work began early in 2010 on a 400 bed facility called Aqua, adjacent to
Lilac, which became operational in May 2010. Both were low security compounds.

From a facility security perspective, the November 2009 incident was notable because it
focussed attention on the difficulty in managing and responding to critical, large scale
incidents which may arise in an overcrowded centre with limited capacity to segregate
detainees. The AFP subsequently undertook a Public Order Management (POM)
Assessment to inform planning for any future operational responses to incidents on Christmas
Island.?® That report noted, inter alia, that NWP was overcrowded, the tent locations posed a
major security risk as they could not be locked down, there were internal tensions based on
ethnic lines and standover tactics related to access to reduced amenities were present within
the detainee population.”’”

% Christmas Island: Public Order Management (POM) Assessment, Operational Response Group, 7 December 2009.
"It is noted that this work was subordinate to a much wider review of AFP and partner agency operations that was
undertaken in November 2009. This review, which the Review was not able to access, looked at interagency

-41 -



The report prompted DIAC to re-examine its detention centre security risks and, during 2010,
it commissioned consultancies (examined in detail below) to review security arrangements at
Villawood and Christmas Island. In conjunction with Serco, and where appropriate the AFP,

DIAC sought to develop and implement mitigating strategies for the risks identified, including:

e improving capability in incident and emergency management;

e Dboosting intelligence capability and feeding that into improved real-time risk
assessments at each facility; and

e introduction of meaningful programs and activities for detainees.

The extent to which these strategies were implemented successfully varied, their deployment
being constrained by the difficulties faced in managing the logistical pressure presented by a
further rapid and sustained increase in IMAs during 2010.

Turning to staff accommodation at Christmas Island, a contract was let in December 2009 to
refurbish 12 accommodation blocks located at Poon Saan. The first three blocks were
operating by April 2010, providing around 51 extra beds and, by April 2011, all 12 blocks had
been refurbished and 204 beds made available.

Managing Overcrowding During 2010

While arrivals had increased significantly during the latter half of 2009, they rose in magnitude
in 2010. Arrivals which had been tracking at about 350 per month increased to an average of
550 per month though to December of that year, and there were several instances where over
700 IMAs arrived in a month.

Despite initiatives to streamline protection assessment arrangements, including for security
clearances, processing of claims was unable to cope with inflows and the numbers of
detainees on Christmas Island grew.?® Amenities were becoming severely compromised with
access to ablutions, phones, internet, recreation, education and the gym being placed under
stress.

Fitting more detainees into the NWP footprint than it was designed to accommodate was
having adverse and unsustainable effects on infrastructure, including:

e afailing sewerage system;
e increasing use of power being sourced from generators; and
e the supply of potable water becom