Attachment A
Summary of Relevant Provisions of the Legal Profession Uniform Law 2014 (LPUL)
Purpose
This attachment is intended to illustrate existing provisions of the LPUL relevant to antimoney laundering (AML) and counter terrorism financing (CTF) objectives of the
Commonwealth. The LPUL currently operates in NSW and Victoria, and may be adopted
and applied by other Australian States and Territories.
Entitlement to engage in legal practice
Section 10 of the LPUL prohibits entities (including but not limited to individuals) from
engaging in legal practice unless they are qualified entities. There are extensive prerequisites to becoming a ‘qualified entity’. These include admission to the Australian legal
profession as an Australian lawyer (requiring persons to be fit and proper, among other
things) and to hold a practising certificate.
‘10 Prohibition on engaging in legal practice by unqualified entities
(1) An entity must not engage in legal practice in this jurisdiction, unless it is a
qualified entity.
Penalty: 250 penalty units or imprisonment for 2 years, or both.
(2) An entity is not entitled to recover any amount, and must repay any amount
received, in respect of anything the entity did in contravention of subsection (1). Any
amount so received may be recovered as a debt by the person who paid it.
(3) Subsection (1) does not apply to an entity or class of entities declared by the
Uniform Rules to be exempt from the operation of subsection (1), but only to the
extent (if any) specified in the declaration.’
Australian lawyers are officers of the Supreme Court, a status which carries with it special
responsibilities to comply with and to uphold the law. Section 25 of the LPUL provides:
‘25 Australian lawyer is officer of Supreme Court
An Australian lawyer is an officer of the Supreme Court of this jurisdiction for as long
as his or her name remains on the Supreme Court roll for any jurisdiction’.
Section 43 of the LPUL establishes the entitlement to practice, but makes that entitlement
subject to subject to compliance with the law:
‘43 Entitlement to practise
(1) An Australian legal practitioner is entitled to engage in legal practice in this
jurisdiction.
(2) That entitlement is subject to any requirements of this Law, the Uniform Rules
and the conditions of the practitioner’s Australian practising certificate.’
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Responsibility of Australian legal practitioners
The LPUL contains explicit obligations on all legal practitioners to comply with the LPUL and
Uniform Rules, and imposes additional responsibilities on principals that include the
obligations to take reasonable steps to ensure that the requirements of the LPUL and
Uniform General Rules and other professional obligations are complied with.
‘33 Obligations not affected by nature of business structures
An Australian legal practitioner must comply with this Law, the Uniform Rules and his
or her other professional obligations, regardless of the business structure in which or
in connection with which the practitioner provides legal services.
A law practice must comply with this Law, the Uniform Rules and its other
professional obligations, regardless of the business structure in which or in
connection with which the law practice provides legal services.
‘34 Responsibilities of principals
(1)
Each principal of a law practice is responsible for ensuring that reasonable
steps are taken to ensure that—
(a)
all legal practitioner associates of the law practice comply with their
obligations under this Law and the Uniform Rules and their other professional
obligations; and
(b)
the legal services provided by the law practice are provided in accordance
with this Law, the Uniform Rules and other professional obligations.
(2)
A failure to uphold that responsibility is capable of constituting unsatisfactory
professional conduct or professional misconduct.’
The responsibility of principals and senior solicitors includes the responsibility to supervise
other solicitors and employees engaged in the provision of legal services. This ensures
quality of the service. It is also intended to ensure that a person engaged in delivering a legal
service does so according to law.
‘37 Supervision of legal services
37.1 A solicitor with designated responsibility for a matter must exercise
reasonable supervision over solicitors and all other employees engaged in the
provision of the legal services for that matter.’
Legal Profession Uniform Law Australian Solicitors Conduct Rules 2015
The Legal Profession Uniform Law Australian Solicitors’ Conduct Rules 2015 (ASCR’s)
regulate the ethical duties of legal practitioners. Breaches may result in a finding of
unsatisfactory conduct or unprofessional misconduct and lead to deregistration.
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The ASCR’s relevantly include:
‘3 Paramount duty to the court and the administration of justice
3.1
A solicitor’s duty to the court and the administration of justice is paramount
and prevails to the extent of inconsistency with any other duty.
4 Other fundamental ethical duties
4.1

A solicitor must also:

4.1.1 act in the best interests of a client in any matter in which the solicitor
represents the client,
4.1.2

be honest and courteous in all dealings in the course of legal practice,

4.1.3 deliver legal services competently, diligently and as promptly as reasonably
possible,
4.1.4

avoid any compromise to their integrity and professional independence, and

4.1.5 comply with these Rules and the law.
5 Dishonest and disreputable conduct
5.1
A solicitor must not engage in conduct, in the course of practice or otherwise,
which demonstrates that the solicitor is not a fit and proper person to practise law, or
which is likely to a material degree to:
5.1.1 be prejudicial to, or diminish the public confidence in, the administration of
justice, or
5.1.2 bring the profession into disrepute.’
While a solicitor must follow their client’s instructions, this is subject to the fundamental
requirement that the instructions are lawful: that is, practitioners must consider the
lawfulness of instructions, in conjunction with duties not to engage in criminal conduct.
‘Client instructions
8.1 A solicitor must follow a client’s lawful, proper and competent instructions.’
LPUL, Uniform Rules and Conveyancing Rules
Chapter 4 of the LPUL governs business practice, and contains detailed, prescriptive
obligations in relation to the maintenance of client records, and the receipt, handling and
management of money. These provisions are supplemented by the Uniform General Rules
2015.
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The objectives of Chapter 4 of the LPUL are to:
-

ensure appropriate safeguards are in place for maintaining the integrity of legal
services; and
apply those safeguards regardless of the type of business structure used for the
delivery of legal services (s 126).

The following references deal with customer identification, and the collection and retention of
information about client details, money and property handled by a law practice in the course
of delivering legal services.
Uniform General Rules 2015
Rule 93 Uniform General Rules (2015) requires that a law practice must maintain a register
of files opened. This requirement applies irrespective of whether or not the law practice
receives trust money:
‘93 Register of files opened
(1)

A law practice must maintain a register of files opened.

(2) The register of files opened must, in respect of each matter for which the law
practice receives instructions to provide legal services to a person, record the
following:
(a) the full name and address of the person,
(b) the date of receipt of the instructions,
(c) a short description of the services which the law practice has agreed to
provide,
(d) an identifier.
(3) Sub-rules (1) and (2) do not apply to a barrister.’
Conveyancing Rules applicable to Legal Practitioners
In addition to the LPUL, both NSW and Victoria have special rules for the verification of the
identity of a person (individual or corporate) entering into a real estate transaction. The
increasing incidence of identity theft and associated fraud, including mortgage fraud, means
that all parties to land transactions and their agents must exercise due diligence in verifying
the identity of persons claiming a right to deal in land. This approach fits with the related
interest in mitigating the risk of money laundering, or other offences such as terrorist
financing.
In Victoria, from November 2015 a person must comply with the new verification of identity
requirements before paper instruments or dealings can be lodged at Land Victoria for
registration. The new verification requirements fall under three categories:




verification of your identity;
verification that you are a legal person; and
verification that you have the right to enter into the relevant instrument or dealing.
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The verification of identity requirements must be satisfied before the solicitor can provide any
duplicate certificate of title he or she holds on behalf of the client. The solicitor (either
personally or through an authorised agent) must verify the client’s identity in accordance with
a standard procedure. This will involve a face-to-face interview at which the client is required
to produce certain original identification documents, such as a passport, drivers licence, birth
or citizenship certificate, or Medicare or Centrelink card. The solicitor must retain copies of
these identification documents.
For corporate entities the solicitor must:




conduct a search of the records of the relevant regulatory body (such as ASIC for
companies);
take reasonable steps to identify the person/s authorised to sign, or witness the
affixing of any seal, on behalf of (the) corporate entity; and
verify the identity of each person who will sign the paper registrable instrument or
dealing on behalf of (the) corporate entity in accordance with the Standard
Procedure.

Where an individual or corporate entity has appointed an attorney to execute a paper
registrable instrument or dealing, the solicitor must review the power of attorney and carry
out similar identity verification procedures in relation to that attorney.
Reasonable steps must also be taken to verify that the individual or company is a legal
person. This will ordinarily be satisfied as part of the verification of identity process.
Reasonable steps must be taken to verify that the person has the right to enter into the
relevant instrument or dealing. For a corporate entity, this will entail providing relevant
corporate and/or trust documents to the solicitor to enable this final form of verification to be
completed.
In NSW, 2015 amendments introduced section12E into the Real Property Act 1900 (NSW)
which authorises the making of Conveyancing Rules. The Conveyancing Rules came into
force in 2016, and standardise formal verification of identity and authority to deal
(procedures) including:





requirements for verification of identity
requirements for verifying authority
supporting evidence requirements
retention of verification evidence.

From 1 August 2016, a representative (solicitor or conveyancer) must take reasonable steps
to verify the identity of clients or their agents, and persons to whom certificates of title are
given (R 4.1). The Representative can either apply the Verification of Identity Standard; or
verify the identity of a person in some other way that constitutes the taking of reasonable
steps. The approach is consistent with the model in Victoria, described above. The solicitor
(other representative) must take reasonable steps to verify that a client is a legal person and
has the right to enter into a conveyancing transaction. Possession of a Certificate of Title for
a parcel of land is not of itself sufficient to prove that a person is the owner of that land or is
otherwise entitled to deal with it.
LPUL and Trust Money
If trust money is received by a law practice, the law practice has further requirements in
regard to the establishment of the identity of the person on whose behalf the money is held.
Section 147(3) of the LPUL requires:
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‘(3)

(4)

A law practice must not knowingly receive money or record receipt of money in the
law practice’s trust records under a false name.
Civil penalty: 100 penalty units.
If a law practice is aware that a person on whose behalf trust money is received by
the law practice is commonly known by more than one name, the law practice must
ensure that the law practice’s trust records record all names by which the person is
known.
Penalty: 50 penalty units.’

Rule 47 of the Legal Profession Uniform General Rules (2015) governs the recording of
transactions in a trust ledger:
‘(1)

(2)

(3)

A law practice that maintains a general trust account must keep a trust account
ledger containing separate trust ledger accounts in relation to each person in each
matter for which trust money has been received by the practice.
The following particulars must be recorded, and kept up to date, in the title of a trust
ledger account:
(a) the name of the person for or on behalf of whom the trust money was paid,
(b) the person’s address,
(c) particulars sufficient to identify the matter in relation to which the trust money was
received.
and for each entry to the ledger, the ledger must disclose:
The following particulars must be recorded for each transaction in the trust ledger
account:
(a) the date of the transaction,
(b) the appropriate reference number and transaction type,
(c) particulars sufficient to identify the reason for the transaction,
(d) the amount of money in the transaction,
(e) if the transaction type is:
(i) a receipt—the provider of the amount and the date the amount was received if
that date is different from the date of receipt,
(ii) payment by cheque—the payee or, in the case of a cheque made payable to
an ADI, the name or BSB number of the ADI and the name of the person
receiving the benefit of the payment,
(iii) a payment by electronic funds transfer—the account name and number and
the relevant BSB number of the ADI and the name of the person receiving the
benefit of the payment,
(iv) a journal entry—the appropriate ledger reference, the name of the person on
whose behalf the transfer was made and the matter description.’

Rule 36(1) requires:
‘(1)

A law practice must make out a receipt as soon as practicable:
(a) after trust money is received, or
(b) in the case of trust money received by direct deposit, after the law practice
receives or accesses notice or confirmation of the deposit from the ADI
concerned.

The receipt must disclose
(2)
The receipt must contain the following particulars:
(a) the date the receipt is made out and, if different, the date of receipt of the money,
(b) the number of the receipt,
(c) the amount of money received,
(d) the form in which the money was received,
(e) the name of the person from whom the money was received,
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(f) details clearly identifying the name of the client in respect of whom the money was
received and the matter description and matter reference,
(g) particulars sufficient to identify the reason for which the money was received,
(h) the name of the law practice or the business name under which the law practice
engages in legal practice and the expression “trust account” or “trust a/c”,
(i) the name of the person who made out the receipt.’
The LPUL also precludes certain transaction as being trust money and a law practice is
precluded from receiving the money for these types of transactions. The transactions are
defined in Section 139 which reads:
‘(2) However, the following money is not trust money for the purposes of this Law—
(a) money received by a law practice for legal services that have been provided and
in respect of which a bill has been given to the client;
(b) money entrusted to or held by a law practice for or in connection with—
(i) a managed investment scheme; or
(ii) mortgage financing; undertaken by the law practice;
(c) money received by a law practice for or in connection with a financial service it
provides in circumstances where the law practice or an associate of the law
practice—
(i) is required to hold an Australian financial services licence covering the
provision of the service; or
(ii) provides the financial service as a representative of another person who
carries on a financial services business;’
LPUL and Controlled Money
Section 128 of the LPUL defines controlled money as:
‘ "controlled money" means money received or held by a law practice in respect of
which the law practice has a written direction to deposit the money in an account
(other than a general trust account) over which the law practice has or will have
exclusive control;’
This section is complemented by Uniform General Rule 62, which is in the following terms:
‘62 Receipt of controlled money
(1) If a law practice receives controlled money, it must operate a single controlled
money receipt system for the receipt of controlled money for all its controlled money
accounts.
(2) A law practice must make out a receipt as soon as possible after receiving
controlled money or, in relation to a direct deposit, after receiving notice or
confirmation of the deposit from the relevant ADI.
(3) On request from the person from whom controlled money is received, the law
practice must give that person a copy of the receipt.
(4) The receipt must be made out in duplicate, unless at the time the receipt is made
out those particulars are recorded by a computerised accounting system in the
register of controlled money, and must contain the following particulars:
(a) the date the receipt is made out and, if different, the date of receipt of the money,
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(b) the amount of money received,
(c) the form in which the money was received,
(d) the name of the person from whom the money was received,
(e) details clearly identifying the name of the person on whose behalf the
money was received and the matter description and matter reference,
(f) particulars sufficient to identify the reason for which the money was received,
(g) the name of, and other details clearly identifying, the controlled money account to
be credited, unless the account has not been established by the time the receipt is
made out,
(h) the name of the law practice, or the business name under which the law practice
engages in legal practice, and the expression “controlled money receipt”,
(i) the name of the person who made out the receipt,
(j) the number of the receipt.
(5) If the controlled money account to be credited has not been established by the
time the receipt is made out, the name of, and other details clearly identifying, the
account when established must be included on the duplicate receipt (if any).
(6) Receipts must be consecutively numbered and issued in consecutive sequence.
(7) If a receipt is cancelled or not delivered, the original receipt must be kept.
(8) A receipt is not required to be made out for any interest or other income received
from the investment of controlled money and credited directly to a controlled money
account. ‘
Other Related Provisions
Duty to report an irregularity
Section 154(1) of the LPUL provides that legal practitioner associates of a law practice,
ADI’s and external examiner must notify the designated local regulatory authority of any
irregularity in any of the law practice’s trust accounts or trust ledger accounts
Section 154(2) provides that if an Australian legal practitioner believes on reasonable
grounds that there is an irregularity in connection with the receipt, recording or disbursement
of any trust money received by a law practice of which the practitioner is not a legal
practitioner associate, the practitioner must, as soon as practicable after forming the belief,
give written notice of it to the designated local regulatory authority.
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Designated Local Authorities Supervisory Role
Compliance audits
A law practice whether or not it receives trust money may be subject to a compliance audit
pursuant to section 256, which reads;
‘256
(1)

Compliance audits
The designated local regulatory authority may conduct, or appoint a suitably qualified
person to conduct, an audit of the compliance of a law practice with this Law, the
Uniform Rules and other applicable professional obligations if the designated local
regulatory authority considers there are reasonable grounds to do so, based on—
(a) the conduct of the law practice or one or more of its associates; or
(b) a complaint against the law practice or one or more of its associates.

(2)

The appointment of a suitably qualified person may be made generally, or in relation to
a particular law practice, or in relation to a particular compliance audit.

(3)

A report of a compliance audit is to be provided to the law practice concerned and may
be provided to the designated local regulatory authority.’

Investigation
A law practice whether it receives general trust money, controlled money, power money or
investment of trust money may be subject of a routine trust account/trust verification
investigation for general compliance or a specific investigation a result of a notification
pursuant to section 154, complaint or notification by a client of an irregularity relating to trust
money.
External Examination
A law practice that receives any of general trust money must have trust records externally
examined by a person designated under the LPUL (S 155, s 156). The law practice must
deal with trust money in accordance with the PUL and Uniform Rules, and not otherwise (s
135)). The examiner is required by General Rule 69, to provide to the DLRA within a
specified time. The must advise the DLRA whether the records are maintained
- in accordance with the Uniform Rules; and
- in a way that at all times discloses the true position in relation to trust money received for
or on behalf of any person; and
- in a way that enables the trust records to be conveniently and properly investigated or
externally examined; and
- for a period of 7 years after the last transaction entry in the trust record, or the finalisation
of the matter to which the trust record relates, whichever is the later.
Duty to Report suspected offences
There is a duty to report suspected offences to the appropriate law enforcement agency, this
duty applies to the DLRAs and there delegates.
‘465 Duty to report suspected offences
(1)
This section applies if a relevant person suspects on reasonable grounds, after
investigation or otherwise, that a person has committed a serious offence (except in
the case of an offence against this Law for which the relevant person is the
appropriate prosecuting authority).
(2)
The relevant person must—
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(3)
(4)

(a) report the suspected offence (if it has not already been reported) to the police or
other appropriate investigating or prosecuting authority; and
(b) make available to the police or authority the information and documents relevant
to the suspected offence in the possession of, or under the control of, the person
(regardless of who reported it).
The obligation under subsection (2)(b) to make available the information and
documents continues while the relevant person holds the relevant suspicion.
In this section—
relevant person means—
(a) the Council or the Commissioner; or
(b) the Admissions Committee; or
(c) a local regulatory authority; or
(d) a delegate of the Council, the Commissioner or a local regulatory authority.
(e) (Repealed).’

Commissioner for Uniform Legal Services Regulation
9 February 2017
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