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OFFICIAL 

Interpreting Criminal History 
There are two common objective grounds that n on-citizens fail the character test under: 

Failing the character test under 6(a) 
7(c): the person has been sentenced to a term of imprisonment of 12 months or more. 

7(d): the person has been sentenced to 2 or more terms of imprisonment, where the total of those 
terms is 12 months or more. 

Failing the character test under 6(e) 
A court in Australia or a foreign country has: 

i. Convicted the person of one or more sexually based offences involving a child; or

ii. Found the person guilty of such an offence, or found a charge against the person proved for
such an offence, even if the person was discharged without a conviction

Terms of Imprisonment 
The following terms are equivalent to a term of imprisonment in relation to the character test: 

 Imprisonment

 Imprisonment (aggregate)

 Imprisonment suspended

 Intensive Correction Order (ICO)

 Suspended Imprisonment Order (SIO)

 Control Order s33(1)(G) (children’s court) (CONVICTION RECORDED)

 Periodic detention (equivalent to the actual number of days spent in a custodial institution)

 Detention in a Youth Training Centre (VIC)

 JL (on a QLD Traffic History)

 Court Secure Treatment Order

 Imprisonment to be served by way of home detention

These are not imprisonment: 

× Bond s33(1)(B) 

× S10 Bond 

× Community Corrections Orders (CCO) 

× Good Behaviour Bond 

× Intensive Supervision Order (ISO) 

× Conditional Release Order 

× Custodial Supervision Order (CSO) 

× Children’s Court offending with NO conviction 

× Diversion Plan (VIC) 
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Child Sex Offences 
A child is deemed to be any person under the age of 18 for the purpose of visa cancellation and offence. 
Child sex offences include physical/violent offending as well as possessing child pornography. Please see 
legal opinion C62876 (ADD2022/3717942) for more detailed reasoning. 

s6(e) states that the POI needs to be convicted (i) or found guilty (ii) of a child sex offence. So if the POI 
has a child sex offence on a criminal history report that states ‘No Conviction Recorded’ or ‘Without 
Conviction’, they are still liable as they meet 6(e)(ii). 

DIVERSIONS 

In VIC, first time offenders have the opportunity to be dealt with by way of a diversion. A diversion is a type of 
sentence that is similar to a warning, it will not show on a criminal record and a conviction will not be 
recorded. For the offender to be considered for a diversion they must acknowledge the offending. 

Diversions for child sex offences do NOT meet s6(e)(ii) as acknowledging the offending is not a formal 
finding of guilt and thus are not liable. Please see legal opinion C63301 (ADD2022/3822066) for more 
detailed reasoning. 
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Commonly Used Terms 
• Bail – a decision to keep a person in custody or not, after an arrest and prior to a verdict. A person

kept in custody that is yet to be sentenced is on Remand. A person who is allowed in the community
that is yet to be convicted is on bail.

• (call up) – when a person breaches a condition of their previous sentence and is called upon to
receive a new sentence that replaces the old.

• No Conviction Recorded/Without Conviction – a sentence can be made with conviction or without
conviction/no conviction recorded. Both are findings of guilt. Without Conviction/No conviction
recorded means that the offender can answer ‘no’ when they are asked if they have been convicted
of any crime e.g. on a job application.

o PLEASE NOTE: that ‘No Conviction Recorded’ or ‘Without Conviction’ still means the
person is found guilty of the crime and this important for Child Sex offences.

• Order confirmed – After an appeal, the new judge agrees with the original conviction and sentence
and does not change anything.

• Order varied – After an appeal, the original sentence is replaced by a new sentence with new
conditions. Sometimes the length of imprisonment changes, or the parole period or the dates etc.

• Recognizance – found in federal sentencing, a release order with conditions, e.g. good behaviour or
payment.

• Rising of the Court – a person can be sentenced to imprisonment until the ‘rising of the court’
meaning until the end of that day. This can happen if the person has been on remand, or to ensure
that an imprisonment term is recorded on their criminal record for minor offences.
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