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e was not present in Australia as an unlawful non-citizen at any time during that four year period
(paragraph 22(1)(b) of the Act); and

e was present in Australia as a Permanent resident for the period of 12 months immediately before
making an application (paragraph 22(1)(c) of the Act); and

e was not absent from Australia for more than an accumulated period of 12 months during that four
year period, including no more than 90 days in the 12 months immediately before making an
application (subsections 22(1A) and 22(1B) of the Act).

Where an applicant does not meet the general residence requirement, delegates should consider whether
the applicant would meet the requirement with the assistance of a ministerial discretion. Eligibility for a
ministerial discretion will depend on to the applicant’s particular circumstances and the information provided
at the time of application. However, delegates should be aware there is no discretion that allows time spent
outside Australia without a visa to be considered Permanent resident in order to meet the General residence
requirement.

3.1 Unlawful non-citizen

A person's presence in Australia is determined to be lawful in accordance with the Migration Act 1958 (the
Migration Act). A person is lawful if they hold a visa that is in effect.

An unlawful non-citizen is a person who is not an Australian citizen and is present in Australia without a valid
visa.

Under paragraph 22(1)(b) of the Act, a citizenship applicant cannot meet the general residence requirement
if they have been an unlawful non-citizen at any time during the four year period immediately before applying
for citizenship. This means they will need to have spent four years in Australia since last ceasing to be an
unlawful non-citizen before meeting the general residence requirement, unless they became unlawful
because of an administrative error. Where an applicant became unlawful due to an administrative error, the
delegate can consider applying the ministerial discretion - administrative error that is available under
subsection 22(4A) of the Act.

Refer to CPI 8 - Residence Requirements and Discretions — Pl (VM-5285) for further guidance.

3.2. Permanent resident for 12 months immediately prior to
application

If the applicant did not hold a permanent visa at any time while outside Australia during the 12 months
immediately before making an application for conferral of citizenship, the applicant will not be able to meet
the general residence requirement. Applicants are required to hold a permanent visa at all times during that
12 month period (see subsection 22(1B) of the Act).

3.3. Overseas absences

Subsection 22(1A) of the Act allows for absences from Australia of up to 12 months within the four years
immediately before applying for citizenship. A period of time cannot be counted as an absence from Australia
unless the person has already been present in Australia. This means that an applicant does not meet the
general residence requirement if they have three years continuous presence in Australia (with the last 12
months as a permanent resident), unless they were previously present in Australia.
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Scenario

Mr Barnaby first entered Australia on 1 January 2016 and became a permanent resident on
1 January 2019.

Mr Barnaby departed Australia on 7 September 2017 and arrived in Australia on 30 June 2018,
amounting to 296 days spent outside of Australia.

Mr Barnaby departed Australia again on 23 March 2019 and arrived back in Australia on 29 May 2019,
amounting to a further 67 days outside of Australia.

These two absences accumulate to a total of days spent outside Australia is 363 days outside of
Australia.

Mr Barnaby made an application for citizenship by conferral on 1 January 2020. Mr Barnaby meets the
four year residence period as he has not exceeded the 365 days (12 months) of allowable absences.

Subsection 22(1B) of the Act allows an applicant to be absent for up to 90 days within the 12 months
permanent residence immediately before applying. Paragraph 22(1B)(c) of the Act requires the applicant to
have remained a permanent resident during those overseas absences. Therefore, if an applicant has a gap
in their permanent residence status in the 12 months prior to lodging their conferral application, they will not
meet the general residence requirement.

Refer to section 4 - Permanent residence status, for further guidance.

Delegates are not required to manually calculate absences from Australia for the general residence
requirement. S. 47E(d)

Days where the applicant arrived from outside Australia or departed Australia are counted by
S48@ 35 days in Australia for the general residence calculation. Absent from Australia on the day four years
immediately before applying

If an applicant's first arrival in Australia is less than four years before they apply for citizenship, they cannot
meet the general residence requirement, even if they spend three years continuously in Australia.

The start date of the four year residence period is usually the date four years immediately before an
applicant makes their application. However, if the applicant has not made their first entry into Australia, they
need to wait at least four years after their first entry to meet this requirement.

Where an applicant was outside Australia on the day four years immediately before applying, but had
previously been in Australia, in certain circumstances they may use the day four years immediately before
applying as a start date (for the purposes of being eligible to satisfy the four year residence requirement), An
applicant’s four year residence period can start while they are overseas provided they had been present in
Australia at any time prior to the four year residence period. Their visa status while outside Australia four
years prior to lodgement is not a consideration towards meeting the requirement. Further, there is no
limitation on the amount of time that has passed since the applicant was last present in Australia, and the
lodgement of their citizenship application.
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If delegates are unsure whether the visa held by an applicant is temporary or permanent, they may refer t
LEGEND > Migration > SCHEDULE 2 — VISA SUBCLASS TABLE for a list of the visa subclasses and
whether they are temporary or permanent.

4.2 Permanent residence visa liable for cancellation

o

Applicants subject to consideration of visa cancellation must not be finalised as an approval until the
delegate receives an outcome on the cancellation consideration. In this case, delegates are to:

If the case is on the refusal pathway for a reason other than possible visa cancellation, delegates do not

need to wait for the outcome of the visa cancellation. After discussing the case with a supervisor, delegates

may continue processing the citizenship application.

Not currently a permanent resident

Delegates may encounter cases where the applicant was a permanent resident at time of application but
since lost their permanent residence status.

This most commonly occurs when an applicant held a valid permanent residence visa at the time of
lodgement but then departed Australia without travel facility on their visa which caused their visa to ceast
upon departure from Australia. The applicant then returned to Australia on some other temporary visa.

€

Bepartdertof Home

If the applicant is currently not a permanent resident, the delegate should make contact with the applicant

and inform them of what action they can take to restore their permanent resident status, such as applying
a Residence Return Subclass 155 (Five Year Resident Return visa (RRV)). The applicant may be contac
by phone in the first instance, with notes of the conversation and the timeframe given to rectify their visa
status

Where it is evident from the records - that the applicant has not taken steps to rectify their visa stat
in the timeframe given, the delegate should follow up with a written Request for Information (RFI). If after
receiving the RFI the applicant still does not take steps to rectify their visa status in the timeframe provide
the RFI, the application may be finalised based on their visa status at time of decision.
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arrival provided the arrival date was on or after the commencement of the Migration Act on
1 June 1959. If the person arrived in Australia as a child, a search of their parents’ or siblings’ details
may locate relevant information.

Note: if the person last arrived in Australia before 1 June 1959 — see s34 - Absorbed Person visa - Pl
(VM-3168) particularly section 3.1.2. — Arrivals pre Migration Act 1958. In such cases, it is very likely that an
Absorbed Persons visa (APV) process should be commenced for determining what visa (if any) the person
held on 1 September 1994 (when the Migration Act was amended requiring all non-citizens in Australia to
hold valid visas). New Zealand citizens who were resident in Australia on 1 September 1994 may have been
granted an APV and may not have transitioned to hold a SCV on that date, see s34 - Absorbed Person visa -
Pl (VM-3168).

Norfolk Island residents

From 1 July 2020, Norfolk Island residents will have held Australian visas for the previous four years and can
be processed without reference to Norfolk Island residence permits. Applications from people who are, or
have been, resident on Norfolk Island prior to 1 July 2016, must be transferred to the Overseas Citizenship
Unit £ #?®? @homeaffairs.gov.au) for processing.

For applications made prior to 1 July 2020, delegates must consider time spent on Norfolk Island as a
Norfolk Island Permanent resident permit holder, in addition to time on an Australian permanent visa when
assessing the residence requirement.

Special care needs to be given to New Zealand citizens’ residence on Norfolk Island where they have also
spent time in Australia prior to 1 July 2016. New Zealand citizens who did not show evidence of their
Norfolk Island residency at the border were usually granted an SCV on arrival. This resulted in a break in
their permanent residence status (unless they are covered by the concessions for New Zealand citizens
Legislative Instrument in effect at that time — Schedule 1 to IMMI 17/108).

s. 47E(d)

Permanent residence status for New Zealand (NZ) citizens

4.6.1. NZ Subclass 444 (Special Category) visa (SCV) holders that are permanent
residents for citizenship purposes

Determining if a NZ citizen that is the holder of an SCV meets the requirements for a conferral application is
a two-part process. First, a delegate must determine if the applicant is a permanent resident for citizenship
purposes (refer to CPI 20 — New Zealand citizens: residence status and eligibility for Australian citizenshipi=
Pl (VM-5296). Secondly a delegate must determine if the applicant meets a residence requirement (refer| t6
CPI 8 — Residence Requirements and Discretions — Pl (VM-5285)).

4.6.2. LIN22/103 applies to all NZ SCV holder applicants

While the changes to the LIN 22/103 came into effect on 1 July 2023, these changes apply to all NZ SCV
holder applicants no matter when their application was made. This means that the backdating of permanent
residence for citizenship purposes provided in LIN 22/103 must be applied to all applications, regardless |of
when they were made.
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Attachment C — Consultation

1.1 Internal Consultation
e Citizenship Policy and Legislation Section, Citizenship Policy Branch
e Delivery Modernisation Section, Citizenship Program Delivery Branch

e Citizenship Identity and Character Helpdesk, Citizenship Integrity and Assurance Section,
Citizenship Policy Branch

e Family Program Management Section in Family Visa Branch
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