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Date of Clearance: 17/01/2023

To Minister for Immigration, Citizenship and Multicultural Affairs

Subject Management of the Administrative Appeals Tribunal (AAT) set aside
caseload

Timing Not time critical.

Recommendations

That you:

1. note the overview of the current settings for assessing the ease discu
Administrative Appeals Tribunal (AAT) set aside caseload;
and

Attachment A.

Minister for Immigration, Citizenship and Multicultural Affairs

2; endorse the proposed AAT set aside referral thresholds at not endorsed

please discuss
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OFFICIAL: Sensitive

y Departmient of Home Affairs

under the Freedom of Information Act 7982

Released b

—

Page 1 of 11




OFFICIAL: Sensitive Document 1

Minister’s Comments

Purpose

i

To provide an overview of the current settings for referring Administrative Appeals Tribunal
(AAT) set aside cases and to seek your endorsement of updated referral thresholds and the
application of those to the current caseload. A comparison of the current thresholds and
proposed updated thresholds is included at Attachment A.

Key Issues

2.

You have personal powers under section 133A, section 133C, section 501A and section
501BA of the Migration Act 1958 (the Act) to set aside a decision of the AAT and substitute
an adverse decision if you are satisfied that it is in the public or national interest to do so.

The Minister’s personal powers were introduced in recognition that the Government is
ultimately responsible for ensuring that AAT decisions reflect community standards and
expectations.

When determining which cases are referred to the Minister, a risk based approach is applied
that is consistent with the intention behind the introduction of the Minister’s personal
powers. This allows for the AAT set aside caseload to be progressed efficiently with greater
ministerial focus on high risk or sensitive cases in line with community protection objectives
and community expectations.

Following an AAT set aside decision, the Department currently uses thresholds established |
February 2020 by the former Minister for Home Affairs to determine which cases can be
managed by the Department and which cases should be referred to the Minister for
personal consideration. Under the current thresholds, approximately 20 per cent of cases
have been determined to meet thresholds for referral.
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Proposed referral thresholds

6.

The proposed referral thresholds at Attachment A will ensure that only cases that pose the
highest levels of risk and are inconsistent with Australian values such that the ‘national
interest’ or ‘public interest’ is invoked, are considered by you.

In line with the intent of the current thresholds, cases to be referred to the Minister will
include those where there is a very serious ongoing risk to the safety of the Australian
community. This will primarily be on the basis of objective criteria including the length of
imprisonment and abhorrent or repugnant offending that is sexual or violent in nature.
Consideration will also be given to matters considered to be exceptional, including significant
media interest, or victim or community issues. The new approach will take into account
Australian community values and long term residence.

Background

8.

The AAT provides a final independent merits review of decisions made by delegates of the
Minister. A set aside decision by the AAT can apply to both general and character
cancellation/refusal powers and may result in the immediate reinstatement of the
non-citizen’s visa and, if in held immigration detention, immediate release into the
community. Any delay in releasing the non-citizen from detention may give rise to unlawful
detention claims, mandamus proceedings, criticism, reputational risk and possible
compensation.

The Department does not have the ability to set aside or overturn a decision of the AAT.
Decisions made by the Minister using their personal non-delegable powers under the Act to
set aside an AAT decision and cancel or refuse a visa are not reviewable by the AAT, but are
subject to judicial review. The Minister also has the power to overturn a favourable decision
of the delegate.

Current and new process

10.

AAT set aside cases are triaged upon referral and marked for priority threshold assessment
based on any identified community protection, legal or reputational risks. Threshold
assessments are largely subjective in nature and result in one of two outcomes:

Refer to Minister — where a case is determined to meet thresholds for referral to the

Minister, a client brief and/or a submission with draft statement of reasons
incorporating a national/public interest argument may be prepared for consideration.
Department to manage —where a case is determined to not meet thresholds for

referral to the Minister, the case is administratively finalised. This includes cases whe
there are no very serious ongoing community protection risks, and cases where
identified legal or reputational risk outweigh any ongoing community protection or
serious integrity concerns, or where there is a more suitable option available

(for example new offending that warrants further cancellation consideration).

Unless a more suitable option has been identified, AAT set aside cases that are
administratively finalised generally proceed to visa/citizenship grant.
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11. The current time taken to complete the above process means it is possible that a non-citizen
will reside in the community for several months after their release from detention as a result
of a positive AAT decision until a decision is made by the Minister personally.

Legacy referrals on-hand

12. As at 30 September 2022, there were approximately 70 AAT set aside cases that have been
assessed as meeting the current thresholds for referral to the Minister, or otherwise
specifically requested by the former Minister for personal consideration. There are
approximately a further 450 cases that require assessment by the Department.

13. All on hand cases have been robustly triaged at referral with a view to prioritising and
escalating those cases likely to pose community protection, legal or reputational risk to the
Department, in line with existing processes thereby ensuring the caseload is in good health
and being appropriately managed. An internal process review has identified a number of
efficiencies including earlier point in time triaging (pre-AAT) to mitigate against risks and
better inform legal and other stakeholders of particular cases that should be carefully
managed at the review stage to ensure any community protection or other issues are
minimised and managed in a time critical manner.

14. Toillustrate the application of the thresholds and potential shifts a desk top sample exercise
was conducted of cases that had previously been assessed according to the updated
thresholds and the results are included at Attachment B. To further test the impacts the
Department also applied the proposed AAT set aside thresholds to an additional sample of
existing cases (40), which identified:

° 90 per cent of cancellation matters did not meet the threshold to progress under
section 501BA to the Minister; and

° 80 per cent of refused cases remitted or set aside did not meet the threshold to
progress a consideration to refuse under section 501A to the Minister.

15. It should be noted under the current draft Character Case Allocation Matrix, which is yet to
be endorsed by the Minister for Home Affairs and the Minister for Cyber Security, there is
a potential increase in delegate decision making, including in the space of serious risk, whic
may result in a slightly higher overall number of AAT outcomes and number of threshold
assessments that meet the new referral guidelines.

= 3
airs

16. If endorsed, the Department will triage and assess the current case load and any new
referrals against the updated thresholds. Updates will be provided to your office through th
weekly character and cancellations meeting on the progress and outcomes of this case load
for your visibility.

Consultation — internal/external

17. Nil
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Consultation — Secretary
18. The Secretary was not consulted on the approach in the submission.
Client service implications
19. Nil.
Sensitivities
20. In accordance with our long standing practices, should you wish for unclassified media lines

to be prepared in relation to this issue please contact the Home Affairs Media Coordination
team — media@homeaffairs.gov.au

Financial/systems/legislation/deregulation/media implications

21. Nil.

Attachments

Attachment A Comparison of referral thresholds for AAT set aside cases
Attachment B Example thresholds assessments

Authorising Officer

Cleared by:

A/g Assistant Secretary
Character and Cancellation Branch

Date: 17/01/2023

Ph:
Mob:
Contact Officer: , A/g Assistant Secretary, Character and Cancellation Branch,
Ph / Mob: E22(ANEN
cc: Minister for Home Affairs, Minister for Cyber Security

Secretary
Associate Secretary

OFFICIAL: Sensitive

y Department of Home Affaifs

under the Freedom of Information Act 1982

Released b

n

Page 5 of 11




Document 1

ATTACHMENT A

Comparison of AAT setaside referral thresholds
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ATTACHMENT B

Example thresholds assessments

Example 1

Thresholds
assessment

Client name:
Date of birth:
Nationality:
ClientID:
Arrival:

Offending type:

a delegate decided not to revoke the mandatory cancellation

Delegate On
decision: of Global Special Humanitarian (subclass 202) visa.

AAT decision: On % 2020, the AAT set aside the delegate’s decision and substituted
a decision that the mandatory cancellation of * visa be rewoked. The
AAT considered to be a medium risk of reoffendin

e considered the best interests o

ildren and m though noted that he has play
minorrole in their lives to date. The AAT afforded significant weight to the
impediments of

removal as a # given the ongoing
conflict in nd the adverse effect his removal would have on his

immediate family members, all of whom reside onshore.

Thresholds m case has been assessed by the Department as meeting current
assessment: thresholds for referral to the Minister on the basis of community protection risk
given the violent nature of his offending. It is noted however, that

case would not meet the updated thresholds for referral to the Minister, having
not received a sentence of imprisonment of ten years or more for a very serious

offence, and no other exceptional circumstances, with his
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Example 2

Thresholds
assessment

Client name:
Date of birth:
Nationality:
Client ID:
Arrival:

: -

2021 a delegate decided not to revoke the mandatory cancellation of
Spemal Cate subclass 444) visa. The delegate considered the

i serious nature of offending involving

2021, the AAT set aside the delegate’s decision and substituted a
decns:on that the mandatory cancellation of visa be revoked. The
AAT considered that offending constituted

noted that his actions were

Delegatedecision:

AAT decision:

While the

offending was ‘overall not thoroughly serious’, the AAT newertheless
acknowledged that he act of SHATE (TSNS S
SHTE@I The AAT placed significant weight on F ties to the
community, having resided in Australia for 20 years with family members and
maintaining employment. The AAT considered that genuinely

intended to establish a relationship with his

Thresholds

m case has been assessed by the Departmentas meeting current
assessment: t

resholds for referral to the Minister on the basis of community protection risk,
iven the significant consequences that may have resulted from—
# It is noted however, that h case would not meet the
updated thresholds for referral to the Minister, having not received a sentence of
imprisonment of ten years or more for a very serious offence, and no other

exceptional circumstances in the absence of any serious physical harm to the
victim.
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Thresholds
assessment

Client name:
Date of birth:
Nationality:
ClientID:
Arrival:

Document 1
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Offending type:

AAT decision:

Thresholds
assessment:

Delegatedecision:

On _2020, a delegate decided not to revoke the mandatory cancellation

of ” Employer Nomination Scheme (subdass 856i visa. The deleiate
considered that due to the vei serious nature of

he represents an unacceptable
risk of harm to the Australian community such thatthe protection ofthe Australian
community outweighs any countervailing considerations.

On_2020, the AAT set aside the delegate’s decision and substituted
a decision that the mandatory cancellation of visa be revoked. The

AAT considered that while had committed a serious
he is at very low risk of reoffending, has no history
of repeated serious criminal behaviour in Australia and has demonstrated
considerable remorse. The AAT placed substantial weight on the detriment his
removal would have on his arents and B ®minor children SN
stated that he had cared for his

STATE () S The AAT noted that
SHTE(M)I and has maintained gainful employment with strong ties to the

community. The AAT accepted that would likely face a greater degree
of societal discrimination in

case has been assessed by the Department as meeting current
thresholds for referral to the Minister on the basis of community protection risk
given the sexual nature of his offending. It is noted howevwer, that

would not meet the updated thresholds for referral to the Minister, having not
received a sentence of imprisonment of ten years or more and in the absence of
any repeat offending of aS#IE) or violent nature, and no other exceptional
circumstances extant such as media interest or victim concerns.
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Example 4

Thresholds
assessment

Client name:
Date of birth:
Nationality:
ClientID:
Arrival:

Document 1

OFFICIAL: Sensitive

Offending type:

AAT decision:

Thresholds
assessment:

Delegate decision:

020 a delegate decided not to revoke the mandatory cancellation of
Iass BB Subclass 155 Five Year Resident Return visa.

onSHTE(1) 2022, the AAT set aside the W

decision that the mandato visa be rewked. The

cancellation o
AAT considered that whileh had committed 'SEAZE(III the
hardship suffered by him on removal, his lengthy ties in Australia, low risk of
reoffending, his age, his physical and mental health, and risk of suicide, mean that
on balance those matters outweigh the reasons not to revoke the visa
cancellation.

m case has been assessed by the Department as meeting current
and updated thresholds for referral to the Minister on the basis of serious

The Department has further determined that

ion and substituted a

case would continue to meet the updated thresholds for referral to the Minister,
due the serious and the historic
offending that is repugnant in nature to the Australian community.
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Example 5

Thresholds
assessment

Client name:
Date of hirth:
Nationality:
Client ID:
Arrival:

was granted a permanent Protection (subclass 866) visa (his wife
and daughter being dependent applicants) on the basis of claims that the family
were stateless

ST4TE() Two years later, submitted a police
report claiming to have lost his passpo

Delegatedecision: | On _201 7, adelegate cancelled Protection
(subclass 866) visa under section 109 of the Migration Act 1958 on the basis that
he had provided incorrect information regarding his citizenship. The delegate was
satisfied that was a citizen and that his claim to be
stateless was fundamental to the determination that he is someone to whom
Australia has protection obligations and therefore, the grant of the visa.

Integrity issue:

AAT decision: On SH4TE(M)2019, the AAT set aside the delegate’s decision and substituted a
decision not to cancel the visa. m claimed to have used a false
passport to depart-and, in making the police report, had been referring to the
travel document issued to him by ST authorities. qtated
that the police report was false, made with the intention of obtaining

documents in order to pursue Australian citizenship. Taking into account country
information, the AAT accepted it was possible that the S#TE@pas sport used for
departure could have been forged or otherwise fraudulently obtained. The AAT

also accepted that had filed a false police report following the
hat it would assist with his Australian citizenship

application

The AAT considered this willingness to provide
false information to police conceming, though nevertheless determined that the
information was in fact false (that is, no S#@passport had been stolen). The

AAT found that SEATF(I)IN is a stateless STATR(A)] not an SHATEMcitizen.

Thresholds case has been assessed by the Department as meeting current
assessment: thresholds for referral to the Minister on the basis of significant identity concerns in

an attempt to undermine the integrity of Australia’s migration program.
SATR(T S S ho v been subect o visa
cancellation, having been granted protection visas on the basis of claims to be
stateless, only to later report their S#E@ passports lost or stolen. It is noted
however, that would not meet the updated thresholds for referral
to the Minister where he does not pose a very serious risk tothe community and
where there are no other exceptional circumstances extant such as media
interest.
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. Submission
Australian Government N
s For decision
R ERY .
=" Department of Home Affairs PDMS Ref. Number MS22-003011

;l'o i _M lnlste r- i_‘o rﬁHoVr'he‘Aff?airs
Minister for Cyber Security

Date of Clearance: 10/8/2023

Subject Management of Character Cancellations — Ministerial Character Case

Referral Model

Timing Not time critical.
Recommendations
That you:

1. agree to the proposed Ministerial Character Case Referral
Model for Character and Cancel ation decision making
Attachment A; and

2. note that cases referred for Ministerial decision will include
cases involving the use of non-delegable Ministerial powers
invoking the National Interest, as well as other types of cases,

Minister Comments

Minister for Home Affairs
Minister for Cyber Security

based on nature and seriousness, involving delegable powers.

agrée disagree /
ease discuss

noteg// please discuss

e\

OFFICIAL: Sensitive

Released by’fﬁ)epartment of Home Affairs

under the Freedom of Information Act 1982

Page 1 of 6




Document 2

OFFICIAL: Sensitive

Key Issues

1

To seek your agreement to the proposed Ministerial Character Case Referral Model at
Attachment A, which has already been reviewed by the offices of both Ministers.

The Character and Cancellation program ensures the protection of the Australian community
and the integrity of Australia's migration program, through the administration of the character
and cancellation provisions in the Migration Act 1958 (the Act).

Ministers have personal powers to make decisions under sections 501(3), S01A, 501B, 501BA
and 501C of the Act, if satisfied that it is in the national interest to do so. These powers cannot
be delegated to Departmental decision makers.

A Minister can also make personal decisions under sections 501(1), 501(2) and 501CA, which
do not require a finding as to the national interest, and it is open to the Minister to delegate
some or all decision-making under those powers to a departmental delegate or delegates.
Such cases currently account for the great majority of character decisions.

The Ministerial Character Case Referral Model determines the allocation of a decision maker
in all section 501 cases between Portfolio Ministers and, where delegable powers are to be
used, departmental Character Delegates. This model is based on characteristics which could
invoke the national interest, or have features that suggest the case may otherwise be
appropriate for decision by a Minister, despite allowing for the use of a delegable
cancellation, refusal or revocation power.

The Department of Home Affairs develops a Ministerial Character Case Referral Model to align
with the current ministerial split of responsibilities whenever there is a change of Portfolio
Minister or their responsibilities.

Proposed Ministerial Character Case Referral Model

7
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Background
Section 501 cancellation, refusal and revocation decisions

10. Section 501 of the Act allows for the cancellation or refusal of a visa if a non-citizen is assessed
as failing the 'character test'. A non-citizen can fail the character test on one or more grounds

prescribed in legislation, including but not limited to, where they have a substantial criminal
record (as defined in section 501) or are reasonably suspected of associating with, or being
a member of, a group involved in criminal conduct.

11. Decisions relating to visa cancellations, refusals and revocation requests under section 501 of
the Act are prioritised and allocated for decision according to (a) whether the case involves
considerations of the national interest, in which case it may be necessary to use the Minister’s
personal non-delegable powers, and (b) where delegable powers could be used, the
seriousness and nature of the conduct and the risk of re-offending, as well as consideration of
other factors including those identified in the Ministerial Direction for the guidance of
delegates.

12. This Ministerial Character Case Referral Model determines which cases are referred for your
personal consideration, referred to another portfolio Minister for their personal
consideration, or allocated to a departmental Character Delegate for decision.

13. All section 501 decisions made by Ministers are subject to judicial review, while decisions
made by departmental Character Delegates are also subject to merits review by the AAT.
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14. The Ministerial Character Case Referral Model aims to ensure efficiency in the
decision-making process, and respond to community protection objectives in line with the
Government's current priorities.

15. Delegate decision making is efficient in terms of dealing with large volumes of cases without
needing to overly tax Ministerial time and resources, while also maintaining agility,
consistency and high quality, thus promoting public confidence in character decision making.

16. Regarding the potential workload flowing to Ministers, the table at Attachment B summarises
the number of cases (resulting in adverse decisions) considered by each decision maker in
2019-20, 2020-21 and 2021-22 (up to 31 December 2022).

Legal Review — Davis

17. Legal Group and Special Counsel are currently reviewing the potential impact of
Davis v Minister for Immigration (M32/2022) on departmental processes. While we expect the
Case Referral Model will be found to be distinguishable from the Davis court outcome, if
modifications to the Case Referral Model are required we will reengage with the Minister’s
Office.

Consultation — internal/external
18. Nil.
Consultation — Secretary

19. The Secretary was not consulted on the contents of this submission.

20. The Associate Secretary was corsulted on the contents of this submission.

Client service implications

21. Nil.

Sensitivities

22. Nil.

Financial/systems/legislation/deregulation/media implications

23. Nil.
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Attachments
Attachment A Ministerial Character Case Referral Model
Attachment B Decisions by Ministers/Character Delegate
Authorising Officer
Cleared by:

Meredith Byron
Assistant Secretary
Character and Cancellation Branch

Date: 10/8/2023

Ph:
Contact Officer , Director, Character Delegate, Character and Cancellation Branch, Ph-
cc Minister for Immigration, Citizenship and Mu'ticultural Affairs

Secretary
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Financial Year Cancelled
2014/2015 491
2015/2016 929
2016/2017 1231
2017/2018 836
2018/2019 919
2019/2020 962
2020/2021 914
2021/2022 614
2022/2023 615
2023/2024 501
Grand Total 8,012

& per o 0 2 3 ellatio ere revoked

1 = . chd - DE cd
Row Labels Revoked
2014/2015 18
2015/2016 158
2016/2017 470
2017/2018 206
2018/2019 225
2019/2020 248 n
2020/2021 141 %
2021/2022 37 =
2022/2023 134 g
2023/2024 134 -
Grand Total 1771 %
°

The number of 501(3A) cancellations or 501(1) refusals which were set aside at merits review per ye

x)

This information is not available from departmental systems in a reportable format. Manually
extracting the data would be an unreasonable diversion of resources.

Notes:

1. Source: Department of Home Affairs (internal documents)
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Caveats:
e This information is provided for the specific purpose of this request.

o |tis the responsibility of the area providing the Department of Home Affairs information to external
stakeholders to ensure that the disclosure is in accordance with the ABF Act, Australian Privacy

Principles or other relevant legislation.

o Regarding Immigration data, the Department’s current policy is to mask numbers which are less
than five as <5, noting we are reviewing the confidentiality method for the future.

o The statistical data in this report was sourced from departmental systems on 05 February 2025. As
data has been drawn from a dynamic system environment, the information is correct at the time of
publication and figures may differ slightly from previous or future reporting.
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