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Activity — Credibility

Aim: The aim of this activity is to consider credibility assessments and how a decision maker
can apply a logical and reasonable approach to the evidence and issues presented by a
protection visa applicant.

Method: Read the Tribunal hearing excerpts and discuss the questions with your table group.
Record your answers in the space provided.

Consider the following questions when reading the excerpts:

1. Do you think the following exhibits a logical and reasonable approach to the raised
evidence and issues?

2. What other issues do you think arise?

Relevant excerpts from the Tribunal hearing - Applicant from China claiming persecution on the
ground of religion, being a Christian

‘M’ is Tribunal member

‘A’ is applicant

‘T’ is translator (where translator directly responds)
‘L’” is Migration Agent

Paragraphs From the Hearing
M: "Which religious faith did Jesus originally belong to?

A: [Catholicism]

M: No, [male appellant]. The original religious belief of Jesus Christ was Judaism. Could you
please explain to me why you have stated that it was Catholicism when in fact it is Judaism?

A: It’s a long story. After Jesus was born, before people knew they thought, used the sheep as a
sacrifice. | think he was born, he use his own body to sacrifice for the people.

M: Excuse me, [male appellant]. | don’t want a long exposition about the history of Jesus Christ.
| asked you a very simple question and that is which religious faith did Jesus originally belong to
and you said Catholicism. In reality it’s Judaism. | would like you to explain why it is a
contradiction. That is all | would like you to do.

A: Okay. Jesus is our Lord and we believe in Catholicism. So he is a symbol of our religion. So

first of all Jesus and then ....his follower, then it comes down from generation to generation.

M: [Why was Jesus executed?]
A: Because he was spreading the principle of Catholicism. And he was betrayed by Judas, his
follower. Judas, his follower. Okay, by kissing him. Then the people in charge arrested Jesus

because they insult the humility of Jesus, saying he is the king of the Jews.
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M: [What was the chief mission of Jesus?]

A: From ancient time to even today Catholicism is love, that one word "love". Under the central
theory is that we must save our souls to go to heaven. Love God, love people. Mainly saving the
soul. Save the soul say we can go to heaven.

M: [Who was John the Baptist?]

A: He was before Jesus Christ. He baptised Jesus.

M: Do you know when Jesus Christ was born?

A: Jesus said those people who did not see me but believe in me are blessed. So | didn’t get
into those details. So | believe in Jesus that is my Lord but | didn’t get into details like when he
was born, things like that.

M: Mr [male appellant], Christians around the world believe that Jesus Christ was born on 25
December, Can you please tell me why you don’t know that?

A: [l thought you meant the year]

T: You are asking me which year, not the date?

M: No, | asked you when Jesus Christ was born, Mr [male appellant]. That means the date?

L: Can I interject. With respect, Tribunal, | also understood you meaning the year.

M: You can make your submissions at the end, Mr [agent].

L: Yes, | am just noting that for the record.

M: I would ask you to wait to make your submissions at the end and that if you wish to interject
that you obtain the leave of the Tribunal, thank you.

T: Everybody knows that but | thought you were asking me which year. | really didn’t know.

M: Mr [male appellant], at the beginning of the hearing | asked you that if there was something
that you didn’t understand that you should bring that to my attention. If there is a question that is
ambiguous or you don’t understand, ask me. Do you understand that?

A: Okay.

M: Where was Jesus born?

A: In a town called Bylong

M: Can you tell me why you don’t know that Jesus Christ was born in Bethlehem according to
the Bible?

T: When you translate into Chinese it is like Bylong. It is like that, just a similar pronunciation.
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M: When was Jesus crucified?

T: When?

M: When was Jesus Christ crucified?
A: When ... charged him......

M: What does Easter Friday represent to Christians?

A: Easter

M: Easter Friday?

A: He did, Jesus died, he was crucified on Friday and he resurrected after three days. | think
that anything to do with Easter. Easter is about Jesus conquering death, conquering evil. He
conquered the evil which means that because Jesus Christ sacrificed we will be saved because
Jesus took over all the sin that were committed by us. God sees Jesus suffering so he

redeemed the, all the sin from all the people.

M: Tell me what Easter Sunday represents for Christians?

A: Sunday?

M: Easter Sunday?

A: | am not sure about your question.

M: What don’t you understand?

A: So for us Sunday is a day for hearing the mass and worship God.

M: But Easter Sunday is a very special day for Christians. What does Easter Sunday represent.
Mr [male appellant], Please answer my question?

A: Easter Sunday. | am not sure about your question. What has Sunday got to do with Easter
because Sunday for us is the day, Sunday is the day that we worship God. So | do know that on
Sundays we don’t work, we should commit ourselves to worshipping God. But Easter Sunday |

don’t think | have heard about Easter Sunday.

M: Tell me some of the names of the books of the New Testament in the Bible?

A: New Testament mainly talks about after Jesus was born that he suffered until his death in
order to save the human being.

M: Mr [male appellant], I didn’t ask that question. | asked you name some of the books of the
New Testament please?

A: Okay, so the old Testament there are books like Exodus and so on but the New Testament
mainly talks about Jesus’ life. The New Testament talks about after Jesus was born and all the

miracles he performed and how he teached people. It talks about how he .... How devil pestered
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him. Then in the end is the book. Revelations. It talks about how things will be at the end of the

world.

M: [Please recite the ten commandments]

A: [gave fair substance]

M: [What is Immaculate Conception in Christian belief?]

A: That the Holy Mother’s conception. That the angel pass a message to Holy Mother that you
will be pregnant. She said, I'm not married, how can | be. The angel said what the God wants to
happen it will be done. Then she said | will follow God'’s idea. Then she is pregnant with Jesus.
So after Jesus was born she was still a virgin. So everyone else had the original sin but Holy

Mother does not have the original sin.

M: Why are there no women priests in the Roman Catholic church?

A: Only nun. But priests are all men but priest, you can’t get married because God said you
can’t serve money and God. God has said you server money or God. So we now serve God.
You can’t get married. So the Roman Catholic priests are not married.

M: Mr [male appellant], that doesn’t answer my questions. | know that all the priests are in the
Catholic church are men but | want to know why?

A: | don’t understand the question. It has always been like this.

M: All the priests in the Roman Catholic Church are men. There are no women priests. My
question is a simple question. Why are the no women priests in the Roman Catholic church?
Could you please answer my question?

A: As far as | know there are women in Catholic church who are virgin, like nuns. Like Theresa.
She loves ... she is a holy woman, she is a female. There are nuns in Catholic Church, they are
virgins for the rest of their life. They become saints.

M: [What is the Catholic Church’s position on homosexuality?]

A: [They are against it]

M: [Why?]

A: Because it is against the ethics of Catholicism. It against the number 6 commandment, that is
the carry out evil deeds. The Catholic Church love ..... my priest tells me some ......... was
burned out because of such things. The sixth commandment, even between husband and wife,
that they have restriction. It can not go out of control. So homosexuality is in breach of the sixth

commandment.

M: What is the Roman Catholic Church’s position on birth control?

A: You can’t do it. Because each child is the gift from God and is God’s intention. So it’s sacred.
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M: So even the rhythm procedure is improper according to the Roman Catholics, is that right?
A: But in our church that, we do, this from these safety periods. But if there is a child then we

must keep it because that’s God'’s intention. That is a blessing from God.

Outline of Statements Given During Application:

All my family members are considered as underground church believer by Chinese government,
Chinese government manages Catholic Sanzhi Aiguo Association, but our Church is controlled
by Roman Ponitiff, so our church activity is considered illegal by Chinese Government. Chinese
Government persecutes the believer who are loyal to the Roman Catholic Church, doesn’t allow
them hold public activities. All my family members had been persecuted for a long time due to
our religion worship.

... a history of the family’s Catholicism was provided referring to 1916, 1928, 1937 and 1945
identifying a monastery, a Catholic Church association and missionary work. The consequences
of the Communist party taking power in 1949 were described. Details were provided of the
appellant wife’s adoptive grandfather’s attitude to, and position under, the new regime, including
his "underground" missionary work and spending 15 years in prison in the north-west of the
country. There was a brief description of the grandfather’s activity after release in 1980, the
antagonistic attitude of the (named) local government to him and of the implication of the wife’s
parents with him (they being sent to prison). The statement also described the underground
missionary work of each appellant.

Further Questioning by the Tribunal:

The Tribunal put to the applicant that this information was lacking in detail and therefore
implausible.

Tribunal outlined the role of the hearing after asking /t would seem to me implausible that you

would have waited until July 1999 before finally leaving the PRC if you had a fear of persecution
for such a long time?:

M: Mr [appellant’s name], | made it very clear at the beginning of the hearing that | had read all
the documents in the Tribunal’s files and the department’s files. The purpose of the hearing is
not for you to repeat what you have said previously. The purpose of the hearing is for you to
answer my questions and for me to clarify matters which need to be clarified. | have asked you
a simple question now two times and giving you a third opportunity and the last opportunity. Can
you please tell me why you waited so long after the persecution began in the PRC before you
finally left because to me it is implausible that you would wait that long?

A: [I did not want to flee alone and awaiting opportunity to leave with my family.]

M: Mr [male appellant], in the first statement accompanying your protection visa application it
says your adopted grandfather, Mr Fu, was released in 1980. He went back to his home town,
he was arrested again for six months. In which year was he arrested on the second occasion?
A: Also in 1980. After — because after he got home he started mass again. He has got the

convictions that he wants to serve God again.
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M: Excuse me. When | ask you a question, that is a simple question, | prefer that you answer
that question. If | need other information I will you ask about other additional information. You
also claim in your first statement that the parents of your wife were imprisoned for two months.
In which year were they imprisoned?

A: The parents of my wife?

M: Yes?

A: Sorry, what was that question?

M: In which year were they imprisoned?

A: Same year.

The solicitors for the applicant wrote to the Tribunal asking the Member disqualify himself — the
request was refused.

The Decision:
Applicant stated he had escaped China by arranging for a passport via a bribe. The Tribunal
stated that it was ‘implausible that he would have been issued with a valid PRC Passport... if the
authorities were interested in him.’
The answers in relation to questions on Christianity were described in various places as
‘contradictory’, ‘evasive’ and ‘implausible from a Christian’. Focus seemed to be on the ‘original
faith of Jesus’, ‘Easter Sunday’, mentioning only the Book of Revelations, and the answer
concerning no women priests. The Tribunal concluded:
The Tribunal finds that the fact that the applicant husband was unable to answer basic
questions concerning Christian and Catholic beliefs, or provided wrong answers, is
inconsistent with an individual who claims to have been a practising Christian and
Catholic in these circumstances. Moreover, the Tribunal is not satisfied that an individual
such as the applicant who claims to have been such a committed Catholic for so many
years would have such a poor knowledge of the Christian religion, especially if he has
been attending Catholic services every since July 1999 in the Sydney area.
For these reasons the Tribunal finds that the applicant husband and wife are not
Catholics and Christians, as claimed, which lies at the very heart of their claims, and
their fear of persecution.
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1. Do you think the above exhibits a logical and reasonable approach to the evidence
and issues?
Please give a summary of your reasoning.

2. What other issues do you think arise?
Please give a summary of your reasoning.
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Credibility
Testing applicant’s claims
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Reference Materials and Resources

e Migration Act 1958 (the Act) and Migration Regulations 1994 (the Regulations)
o Refugee Law Guidelines (LS-1814) - LEGEND

e Complementary Protection Guidelines (LS-1815) - LEGEND

e The Protection Visa Processing Guidelines (VM-4825) - LEGEND

e Gender and Sexual Orientation Guidelines (VM-5345) - LEGEND

e Use of Country of Origin Information (VM-3245) - LEGEND

¢ Handbook on Procedures and Criteria for Determining Refugee Status under the 1951 Convention and
the 1967 Protocol relating to the Status of Refugees (re-edited January 1992, UNHCR 1979)

¢ Rome Statute of the International Criminal Court

- _https://www.icc-cpi-int/sites/default/files/RS-Eng.pdf

¢ Interpreting the Rome Statute - Elements of Crimes

- https://www.icc-cpi.int/sites/default/files/ElementsOfCrimesEng.pdf

e Protection visa Help Desk S. 22(1)(a)(ii) @homeaffairs.gov.au)
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Credibility

Notes:

An assessment of credibility is not undertaken at any one time in the protection assessment process.
Rather, it is considered at every stage.

For example, in terms of assessing the reasons for the persecution under s. 5J(1)(a), an applicant’s claim
of religious practices may not be accepted or considered plausible on the basis that they are not a witness
of truth. In assessing an applicant’s well-founded fear of persecution, decision makers are assessing the
applicant’s subjective fear (in an objective context). The applicant’s credibility and supporting evidence is
relevant to whether the applicant actually holds the subjective fear of persecution, and whether the
subjective fear is well-founded.
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Decision makers should follow these key steps in assessing credibility:

. Establish the facts — through the collection of information and supporting documentation from the
applicant and independent country information.

. Consider the facts — identify which facts are material to the claim and identify inconsistencies or
aspects of the claim that need to be tested.

. Test the claims — by testing the applicant's knowledge and inviting comment or additional
information (affording procedural fairness).

o Make and record credibility findings — determine which claims are or are not credible and accepted
or not accepted; determine whether the applicant is generally credible and may be afforded the
benefit of the doubt or whether the applicant is not a witness of truth. These findings should be
based on evidence including when and how you put relevant information to the applicant, what
the applicant’s response was and how you took this into account in making your finding.

Testing applicant’s claims

Notes:

Linguistic analysis

Linguistic analysis is currently used only as the last resort as people move from place to place, raising
concerns about its reliability. Consequently, it is discouraged under the Department’s policies. Other forms
of credibility analysis should be first used.

Decision makers may choose to use linguistic analysis to decide whether an applicant had a long
association with a particular ethnic group (e.g. Tamils) by assessing the applicant’'s knowledge of the
language of that ethnic group (e.g. Tamil language) (Fernando v Minister for Immigration and Multicultural
Affairs [2000] FCA 1182). However, linguistic analysis can be flawed and, where used, the application
should still be assessed against all the evidence as a whole. When relied on in applications, linguistic
assessments have been treated with caution and in some cases, given no weight. For example, in the
Tribunal matter of V03/16490 (22 April 2004), the Tribunal considered three linguistics reports, two of which
claimed with certainty that the applicant was from different regions to the other and a third which claimed
that the applicant was likely from one of those regions, but showed linguistic patterns from the other as
well. The Tribunal remarked that the assessments “[reflect] what the Tribunal considers to be the inherent
unreliability of these reports”.

Religious knowledge

A person’s knowledge of religion will depend on the applicant’s claimed involvement with the religion (be
careful not to be an ‘arbiter of religious knowledge’ (See ‘Testing applicant’s knowledge of religion’ above)

In Wang v Minister for Immigration [2000] FCA 1599, the Court said:
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Immigration and Multicultural Affairs [1998] FCA 159; and Sundararaj v Minister for Immigration and
Multicultural Affairs [1999] FCA 76.) Whilst demeanour (e.g. apparent evasiveness in response to
questioning) may form part of an adverse credibility finding, decision makers should be cautious in placing
too much importance on it. Under departmental policy, minimal weight should be given to it and it should
not be the sole basis for an adverse credibility finding. See also ‘Other Considerations’ below for further
information.

Using information on the Internet

Caution is to be used if considering sources such as Wikipedia as sources of information. Decision makers
have discretion to obtain any information they think is relevant to the decision (s. 56), which may encompass
using, for example, Wikipedia sources. However, decision makers should be prudent, considering the
authors and editors of the information, the nature of the information, and what weight to give to it (see
MZXMM v Minister for Immigration and Citizenship [2007] FMCA 975 and MZYYY v Minister for Immigration
and Citizenship [2013] FMCA 34). For guidance on selecting and evaluating country information for use in
decision making please refer to the Use of Country of Origin Information PCCF document (VM-3245)
available on LEGEND.

The Department uses information on CISNET. If decision makers find information elsewhere, they can
request that it be included on CISNET.

Known facts

It is unlikely that a State would be expected to grant refugee status to a person whose account, although
plausible and coherent, was inconsistent with known facts, e.g. country conditions as outlined on CISNET
(Chan Yee Kin v Minister for Immigration and Ethinic Affairs [1989] HCA 62 (per McHugh)).

Contradictions and discrepancies

Decision makers should be aware that in some circumstances it may be prudent to provide a client with an
opportunity to clarify or elaborate on what appear to be inconsistencies with the evidence. For example, in
Sellamuthu v Minister for Immigration and Multicultural Affairs [1999] FCA 247, the Court noted that:

mere “vagueness or inconsistencies in recounting peripheral details”, or an inability to give a
“precisely accurate or consistent account of some past events” would not be enough for an adverse
credibility finding.

The Court also noted that discrepancies, which are obviously insignificant and immaterial, are insufficient
to undermine an applicant’s credibility. Insignificant or peripheral discrepancies are not likely to be material
factors.

In Minister for Immigration and Multicultural and Indigenous Affairs v SGLB [2004] HCA 32, Kirby J noted
that there is no necessary correlation between inconsistency and credibility in cases where applicants are
inconsistent in their facts. The Court found many factors may explain why applicants present with the
appearance of poor credibility. These include:

e Mistrust of authority;

e Defects in perception and memory;

e Cultural differences;

e The effects of fear;

o The effects of physical and psychological trauma;

e Communication and translation deficiencies;

e Poor experience elsewhere with governmental officials; and

e A belief that the interests of the applicants or their children may be advanced by saying what they
believe officials want to hear.
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Disclaimer: Information in this document is sourced from a combination of Department guidelines and external
material. It is not intended to replace existing Department guidelines nor is it intended to be instructional.
Information presented maybe done so through a layman'’s interpretation.



Credibility

It is your role to assess the credibility of claimed events where these are material to the application.
Should you find some integers of claims lack credibility, it may not mean the entire claim lacks
credibility or that the applicant lacks credibility.

Conducting an interview with an applicant is an opportunity to explore the applicant’s credibility, if you
have doubts based on the documents you have received.

The Refugee Law guidelines provide the following information in relation to assessing credibility...

There is no requirement for a Decision Maker to have rebutting evidence in order to find that a
particular factual assertion of an applicant is not accepted.

If there are specific aspects of an applicant’s account, that do not fall within s57 of the Act but may be
important to the decision and are open to doubt, as a matter of best practice, Decision Makers should
ask the applicant to expand on those aspects and explain why the account should be accepted under
s56. This allows for testing of the applicant’s claims, as discussed below.

As general guidance, Decision Makers should follow these key steps in assessing credibility:

e establish the facts - through the collection of information and supporting documentation
from the applicant and independent country information

e consider the facts - identify which facts are material to the claims and identify
inconsistencies, contradictions, omissions or aspects of the claims that need to be tested

e test the claims - by testing the applicant’s knowledge and inviting comment or requesting
additional information (affording procedural fairness)

e make and record credibility findings - determine which claims are credible and accepted or
not credible and not accepted; determine whether the applicant is generally credible and
may be afforded the benefit of the doubt

e these findings should be based on evidence including:

o when and how relevant information was put to the applicant
o what the applicant’s response was and
o0 how this was taken into account in making the credibility finding

Even if you find a claim is credible, you will need to consider if the applicant faces a real chance of
serious harm should they return to their home country or if it would amount to significant harm, under
complementary protection.

Notes:
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Testing claims at interview

When testing claims, keep an open mind. You must be familiar with the claims and country information
in order to test claims. Remember this is not your narrative. Although you may not behave in a
particular way under certain circumstances does not mean that it would be implausible for an applicant
to behave in such a way or to interpret events as claimed.

If an applicant claims to have been involved in a political party and to have had a significant profile it
may be reasonable that the applicant can provide more than generalised information in relation to that
political party. This information may be corroborated or disputed by country information.

It may be reasonable for an applicant to provide geographical information in relation to an area where
he claimed to have lived and to provide information about administration in that area. For example,
Afghans living in Iran or Pakistan.

It may be reasonable for an applicant who claims to have converted to Christianity to provide a
persuasive conversion story and some knowledge of basic Christian faith.

The Refugee Law guidelines state:

Decision makers should look at the entirety of the evidence as a whole and decide which
evidence is relevant or material to the application. By law, decision makers are required to
take into account relevant considerations when making a decision on a Protection visa
application.

When looking at evidence, decision makers should consider:

relevance

reliability

credibility

currency and

sufficiency of the material

And, as a result of this process:

¢ how much weight should be given to the evidence?

If a decision maker decides that an applicant is not credible, the reasons for this determination should
be clear and refer to probative evidence. In W148/00A v Minister for Immigration and Multicultural
Affairs, 412, the Full Federal Court examined the level of detail that a decision maker must include in
their statement of reasons for instance:

When testing claims and integers of claims at interview, look to see it the evidence holds together —
that it is relevant and reliable.

It may be reasonable for an applicant who claims to have converted to Christianity to provide a
persuasive conversion story and explain their knowledge of Christian faith.
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