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OFFICIAL: Sensitive

PDR: MB20-001391

Information Request

On Friday 28 August 2020, your Office requested talking points for Senator the Hon Linda Reynolds
CSC to respond to s 47F(1) email of 3 August 2020 regarding the Migration Agents
Instruments Review. Ministerial correspondence (MC20-023446) addressing 5. 47F(1) email
was sent tos. 47F(1) on 9 September 2020

Response

1. Talking points are as follows:

The Migration Agents Instruments Review (the Review) and the related discussion paper
‘Creating a World Class Migration Advice Industry’ is a review of the existing regulatory
framework.

The current Review is not founded on the passage of the Migration Amendment (Regulation
of Migration Agents) Bill 2019 (the legislation) through Parliament on 15 June 2020.

0 Removal of lawyers from the scheme was a recommendation of the 2014
Independent Review of the Office of the Migration Agent’s Registration Authority
(the Kendall Review).

0 The legislation was initially introduced under the previous Parliament and was again
introduced with minor amendments in February 2019.

0 The legislation removes unrestricted legal practitioners from the regulatory scheme
governing migration agents, which will occur from March 2021. Accordingly,
unrestricted legal practitioners are not within the scope of the Review.

0 This change resembles arrangements in Canada, the United Kingdom and New
Zealand, where there is no dual regulation of lawyers for lawyers providing
immigration assistance.

0 Australia has been the only country to require migration lawyers to be regulated as
migration agents in order to practice in this area.

The Department of Home Affairs is conducting the Review to develop reform proposals for
strengthening the legislative framework governing Australia’s migration advice industry.

0 The Government has a vision of making the industry world class, to better protect
consumers and ensure the integrity of the Australian migration program.

0 Thereview is designed to better support the sector, while also taking into account
any regulatory impacts that may impact upon practitioners.

0 Registered Migration Agents (RMAs) are integral to effectively delivering the
Government’s economic objectives by facilitating legitimate and beneficial migration
to Australia. In the first half of 2019-20 (prior to COVID-19), RMAs lodged more than
220,000 visa applications, just under 10 per cent of all visa applications lodged.
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0 However, there are some RMAs and unlawful providers of immigration assistance
who exploit both Australia’s immigration system and vulnerable people seeking to
come to Australia.

0 The Review is necessary to strengthen the migration advice industry and improve
consumer protections.

e The discussion paper sets out the approach for the Review and seeks stakeholder views on
the scope for industry reform, including a range of suggestions for creating a world class
industry.

0 These suggestions were received from a range of sources, do not necessarily
represent Government policy and do not presuppose any specific outcome.

0 Views of all stakeholders received during the public consultation will be taken into
account.

e The Government has just completed a public nomination process for representatives from
the sector and the community to make up a Migration Advice Industry Advisory Group to the
Assistant Minister for Customs, Community Safety and Multicultural Affairs.

0 This Group will have a wide range of representation from across the migration
advice industry to reflect diverse industry needs.

0 Membership of this Group will be announced this year.

Cleared By: | Alison Garrod
Position: | A/g Assistant Secretary
Branch: | Immigration Policy Framework Branch
Date: | 15/09/2020
Phone: | Ph:5:22(1)(a)(ii)
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Attachment A

Talking points

Congratulations on your appointment to the new Migration Advice Industry Advisory Group.
| felt it was important to bring this group together to:

o provide expert advice to the Australian Government on matters relating to the migration
advice industry, and

o support the Department of Home Affairs (the Department) as it undertakes the Review
of Migration Agents Instruments (the Review).

Your participation over the next 12 months will be crucial to the successful delivery of any
reform measures the Government decides to implement as a result of the Review.

This Government is committed to developing a world class migration advice industry that is
qualified and professional.

I recognise that this industry provides an essential service in assisting migrants navigate
Australia’s visa system.

This Government is highly supportive of the work of registered migration agents.

o We recognise the valuable contribution they make in shaping our communities and
building Australia’s economic prosperity by supporting Australia’s migration program.

It's an industry | want to see thrive — it's in the interest of every Australian, including the
culturally and linguistically diverse community.

We want to ensure there are mechanisms in place to support the professional development
and practice of all agents.

But unfortunately, and as with every industry, there is a small proportion of people who aren’t
doing the right thing. ;

We need to crack down on those people who are taking advantage of prospective migrants
and undermining the reputation of the industry by exploiting the immigration system.

That's why the Department is reviewing the legislative framework that governs the industry,
and released a discussion paper: Creating a World Class Migration Advice Industry, in June
this year.

The discussion paper highlighted key considerations for legislative reform, and sought the
views of industry, the community and all other stakeholders on the scope for industry reform,
including:

o qualification standards required for entry to practice as a registered migration agent

o professional standards required of a migration agent

o how the Government combats serious misconduct by registered migration agents and
unlawful providers of immigration assistance

| then met with a group of industry experts on 23 July, via Webex, to run through some of the
concepts put forward during that consultation process before undertaking the formal
nomination process through which you have been selected as the expert membership.
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o Today, we will drill down further into the concepts of supervised practise and tiering, in a
discussion led by First Assistant Secretary, Michael Willard, from the Department.

¢ | look forward to hearing your views on supervised practise and tiering during the meeting.

Closing remarks

e Thank you all for a very productive meeting, and for sharing your views on the concepts of
supervised practise and tiering.

e It's been a robust conversation and | will take on board all of your comments and concerns.

e Your participation in these conversations helps Government support a highly qualified and
professional migration advice industry.

¢ We do not seek to impose unnecessary administrative burdens or red tape on practitioners.

e However, checks and balances need to be in place so that clients can have confidence in the
advice and services they receive.

e The Government will continue to work closely with you, and industry more broadly, to
implement any changes as a result of the Review.

o |look forward to working together towards a shared vision of a successful and ethical migration
advice industry, and a prosperous Australia that recognises the true value of our migrants.
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| Purpose: To facilitate a discussion of the Migration Advice Industry Advisory Group on the concept of a period of supervised practise and/or a tiering

| system for registered migration agents (RMA)." It does not necessarily reflect Government views or presuppose a specific outcome regarding the use
or otherwise of a tiering system or supervised practise. Focus of this discussion is on design and implementation should either proposal be
progressed.

Design intent: A tiering system should be designed in an efficient, cost-effective and timely way, to provide better protection for consumers and a
supportive framework for the professionalisation of the migration advice industry. It should further assist to enhance the standard of representation in
complex cases, including matters before review bodies including the Administrative Appeals Tribunal or courts.

Questions for discussion:
1. What are the most important objectives for a period of supervised practise? For a tiering system? Does one achieve what the other does not?

2. What are the most important considerations in designing a period of supervised practise? What (additional) considerations are required for a
tiering system? Consider:

a. RMAs in regional Australia and cultural and linguistically diverse communities
b. Who should be entitled to provide supervised practise?
c. What should be the duration of supervised practise?

3. How could a tiering system be leveraged by industry as a professional development and economic tool? What design elements would support
this? Consider CPD requirements, duration of each tier and any other factors.

4. Consider options for ‘Legacy RMAs’ — registered prior to the introduction of the tiering system
Those who have completed the Graduate Diploma in Migration Law and Practice and Capstone Assessment
b. All other RMAs, either in entirety, by number of years registered or any other suggestions.

c. A significant proportion of RMAs with active cases before the AAT have been registered for fewer than four years — what are the
implications of this for a tiering system?

' Qut of scope: From 22 March 2021, legal practitioners with unrestricted legal practising certificates will be removed from the regulatory scheme governing RMAs by Schedule 1 to
the Migration Amendment (Regulation of Migration Agents) Act 2020. Accordingly, they are not within scope of this proposal or the Migration Agents Instruments Review more broadly.
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For discussion purposes only — Tiering system models
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The following table provides a non-exhaustive list of models for a tiering system, to support Advisory Group discussion regarding the design and

implementation of any such system.

Tier 1 — Provisional licence under supervision with immigration assistance limited to non-complex matters before the Department

1. Two tiered system Tier 2 — All other agents, immigration assistance in connection with matters (matters) before the Department, Administrative Appeals

Tribunal {AAT) Migration and Refugee Division (MRD), Immigration Assessment Authority (IAA) and the Minister

Three tiered system, tier

Tier 1 — Provisional licence under supervision on matters before the Department

2. entry via time served and Tier 2 — Matters before the Department only

targeted CPD / peer review

Three tiered system, tier

3. entryvia time served and Tier 2 — Matters before the Department —the above, plus Family and Employer-Sponsored visas only

targeted CPD / peer review

Tier 3 — Matters before the Department, the AAT MRD, the IAA and the Minister

Tier 1 — Matters before the Department — Visitor, Student and skilled visas only

Tier 3 — Matters before the Department, the AAT MRD, the IAA and the Minister

Tier 1: Matters before the Department

Three tiered system, with
4. tier entry exams by

Tier 2: Matters before the Department, the AAT MRD and the IAA

regulator Tier 3: Matters before the Department, the AAT MRD, the IAA and the Minister — with legal practitioner advice on judicial review

availability and their judicial review prospects before the RMA can apply for Ml on their behalf.

Migration Advice Industry Advisory Group: Supervised practise and
tiering system discussion guide
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