























Document 7

From: David GAVIN
To: ;

Subject: NZYQ v Minister - $28/2023 -

- indefinite detention/ Al Kateb challenge - 7/8 November
hearing date [SEC=PRO , = -Privilege]
Date: Tuesday, 3 October 2023 6:14:28 PM
Attachments:

pdate DOCX

Dear KT

Please find below an update on work underway in response to the NZYQ challenge, and latest
developments.

Lines of effort

e The Department has convened a whole of portfolio working group to anticipate and
address issues possibly arising from the challenge

e The Lines of Effort document (attached) describes the streams of work underway.
Immigration Policy Division is coordinating this planning activity which will be updated
weekly and shared with your offices.

e Data and caseload analysis of potentially NZYQ affected cohorts is expected in the
coming week. These data products will be shared with your offices for feedback and
further development.










Removal and
Third Country
Resettlement

The approach to the Bangladeshi High Commission in Canberra on 26 September 2023, confirmed that there were no prospects for any resettlement of this nature. A
Third Person Note was sent the Saudi Embassy on 27 September 2023

Approaches to Embassies

made

Document 7.1

International Division-
supported by Legal
4 UdarnCce

Communications
and Media
Management

In readiness for possible media coverage surrounding the listed hearing, prepare a communications plan and Talking Points.
» ABF to reach out to Media Branch on potential media points surrounding the potential release of NZYQ from detention.

Timeframes to be
confirmed

Media in consultation
with Legal Division and
ABF




s22(1)(a)(ii)

Document 10

From: David GAVIN
Sent: Tuesday, 31 October 2023 1:52 PM
To: Clare SHARP; F#20@0 ; Anton BOCKWINKEL; Michael THOMAS;
Sandra JEFFERY; Chad HODGENS; #40@® ; Meredith BYRON; i
Tara CAVANAGH; f20@0
Subject: CM: 4pm 31 Oct: Policy discussion on NZYQ (Al Kateb) [SEC=PROTECTED,
ACCESS=Legal-Privilege]
Attachments: Detention Framework Reform Workshop 11 Oct 2023 Summative
notes_draftV6.docx; ADD2023 6290730 NZYQ Dashboard - 23 October 2023.pdf;
ADD2023 6290811 NZYQ cohort criminality snapshot.DOCX; ADD2023 6290873
FACT SHEET RRAP and proposed settings - October 2023.DOCX
Follow Up Flag: Follow up
Flag Status: Completed
PROTECTED
Legal-Privilege
Dear all

Please find below a proposed agenda and key supporting docs for the meeting at 4pm today, bringing together the
offices of Minister O’Neil and Minister Giles and the department for a discussion on the NZYQ challenge.

Agenda

Nou,kwnpE

s42(1)

Caseload snapshot including QSA/ASA and registered offenders

Policy discussion — broad and narrow approaches across the immigration continuum
Portfolio impacts — effort and opportunities

Ops plan for next week

s42(1)

Next steps, Minister O’Neil deep dive

Attached to this email are documents to support office consideration and discussion, noting this would be followed
by formal advice in due course.

A summary of the policy and legal workshop held within Home Affairs in recent weeks, drawing together
views from various areas of the agency including options and suggested outcomes for consideration.

A dashboard product summarising the cohorts presently in immigration detention with protection
obligations, are stateless or intractable to removal

A criminality snapshot providing a sample of the offences committed by some the detainees in the
protection finding cohort

A fact sheet for information outlining proposed upcoming changes to the returns and reintegration packages
available

We look forward to speaking with you shortly

Regards

David

David Gavin
Acting First Assistant Secretary
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OFFICIAL: Sensitive
Personal privacy

NZYQ Caseload snapshot

As at 18 October 2023

The Status Resolution Network have reviewed those cases in immigration detention (including those in
residence determination). The following is a snapshot of some detainees in the cohort who have a 197C
protection finding, or are stateless or have unresolved identity issues and have no ongoing immigration
matters and their removal is not reasonable foreseeable.

Note: this is not a complete list of all of the more serious offenders, nor does it list all of the offences each
person has been charged with. This is intended to be a high level summary to demonstrate some of the
characteristics of the cohort.

Below is a summary of some of those with more serious offences and their length of time in
immigration detention.

Personal privacy
OFFICIAL: Sensitive



OFFICIAL: Sensitive
Personal privacy

Longest persons in immigration detention

Examples of cases who have been in immigration detention for longer than their criminal convictions

Summary of Ministerial Intervention

The Department has been progressing a number of these cases and others in the detention population
(including others who may sit outside this cohort but are long term detained) to the Minister for Immigration,
Citizenship and Multicultural Affairs for consideration for ministerial intervention under the Detention Status
Resolution Review MS22-002407. The Minister has agreed for the Department to refer the following cohorts
for consideration:

o Detainees assessed as low risk of harm to the community.

Personal privacy
NZYQ Caseload snapshot OFFICIAL: Sensitive Page 2 of 3







Document 11

From:
To:

Subject: NZYQ vs MICMA Actlon Plan for potentlal release [SEC—OFFIC[AL Sensitive, ACCESS=Personal-Privacy]
Date: Friday, 3 November 2023 2:51:26 PM
Attachments: i

Dear ER

For your visibility, please find attached an operations Action Plan and A3 Placemat developed
ahead of the NZYQ High Court hearings on Tuesday 7 and Wednesday 8 November, next week.
Thank you to the ABF for drafting and coordinating these products.

Media Talking Points are being finalised ahead of Monday, and these will be circulated to your
media advisers through the Department’s media operations section, shortly.

Key Contacts with the department are listed within the plan for each line of effort.
| trust this information is of assistance and please let us know if anything further is required.

Regards
David

David Gavin

Acting First Assistant Secretary

Immigration Policy, Integrity and Assurance Division
Immigration Group

Department of Home Affairs

pEZME@M [T | m: 5 2ME@M

£ S2MEMIN homeaffairs.gov.au

“=personar-privacy
—orrIcCIARTSTrSite






SRSS Support

* Inline with current policy for long-term detainees being released on Bridging Visas, the client is
eligible for Status Resolution Support Services (SRSS); for an initial 12 weeks, and potentially
extension for a further 12 weeks.

e SRSS Program Section will immediately notify the SRSS provider of the HCA outcome

e SRSS provider, 5 47F(1) has been briefed about potential service

delivery requirements if client released including:
oS- 4TF(1)

O

— including income support (Centrelink) and health including Medicare if eligible
S.

. :#(1 will work with the client if released to identify additional welfare needs and provide support in
accordance with contractual requirements

* The SRSS provider will not connect the client with any rehabilitation services in the community
unless they are court mandated and/or in place; provider can assist client upon release to meet law
enforcement reporting requirements.

Additionally, to support release and SRSS processes, the * " Status Resolution Officer will undertake the
following actions:
¢ Request ImmiCard (Pre HC outcome).
o Card ordered but if not received in time for release, an ImmiCard report will be provided to
assist with essential registrations in the community.
Notify client and local stakeholders (ABF, Serco, IHMS) as per local processes
o Seek consent to disclose relevant information to SRSS provider.
o Complete SRSS associated forms (1448 & 1450) along with 929 (change of contact
details/address).
 Email referral to SRSS Operations (national office) to facilitate SRSS service provider support
o Contact j,m to coordinate transport needs. (Refer to community support)

Request IHMS Health Discharge Summary and provide to client upon release
s. 47F(1)

s. 47F(1)

Detention Operations
. s. 47E(d), s. 47TF(1)

o S.4TE(d)

Communications

e Outstanding action: Media Talking Points (TPs) to be developed — Media to lead ¥ Z®@® and
8- 2(1)a)i ). Business areas to provide points to media for inclusion — Legal will lead
on the court hearing, legal issues and potential release wording.

Date for completion: TPs to be completed by 3 November.

+ Outstanding action: Talking points are also required for staff in Status Resolution and Detention
Operations — aim should be to support the officers who release® **" (should that transpire),
but who also manage the remaining detainees who may hear of his release and have questions



about their own case. Staff TPs will be prepared based on the Media TP document.
Date for completion: week commencing 6 November.

Day of Hearing

Legal

SR HED) Legal will notify stakeholders, particularly Ministerial Intervention

(Status Resolution Branch), Detention Operations and Media as soon as possible, should the Court
order 5 477 be released from immigration detention.

The following actions may occur concurrently, and are not presented in strict order:

Status Resolution
o S 47C(1)

e Status Resolution Support Programs Section and **™" Status Resolution Officer to enact post
release support plan as agreed with SRSS service provider 4@

Detention Operations

s. 4TE(d)

o Status Resolution make the necessary arrangements See

above under SRSS Support.
s. 47E(d)

Post hearing

Status Resolution

* If the High Court makes orders requiring > “"*®

released as an unlawful non-citizen.

» Refer to Ministerial Intervention section for post hearing planning arrangements with regard to
potential visa grant consideration by the Minister (this section will be updated accordingly following
engagement with the Minister’s office on 6 November 2023).

¢ Continuation of SRSS program support will be based on client needs. Noting client is eligible for an
initial 12 weeks support, which can be extended by another 12 weeks.

to be released from detention, he will be

Leqal
* Review judgement and determine next steps, in consultation with key stakeholders.

Clearance:

Sandra Jeffrey, A/g Deputy Commissioner, National Operations, Australian Border Force — 3/11/2023
Michael Thomas, First Assistant Secretary, Status Resolution and Visa Cancellation Division — 2/11/2023
David Gavin, A/g First Assistant Secretary, Immigration Policy Division — 3/11/2023
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**\We note that as per standard practice, any disclose of information should be cleared with
the Department, and privacy considerations considered**

Key contact details for Departmental staff involved in these plans are contained in the Action
plan.

Please don’t hesitate to let us know if you would like further information.

Regards
David

David Gavin

Assistant Secretary

Compliance and Community Protection Policy Branch
Immigration Policy Division, Immigration Group

Department of Home Affairs

ig=: 22D Z20E)
E_@homeaffairs.gov.au































Possible resettlement in the USA

The Department has approached authorities in the United States of America (USA) to pursue a resettlement pathway
for®*F® . This enquiry has been underway since 29 September 2023 and is ongoing. There is sufficient
viability with this enquiry and evidence has been submitted to the High Court demonstrating potential removal
prospects in respect of = #7F . It will ultimately be for the High Court to determine whether this enquiry
might equate to AT removal from Australia being ‘reasonably practicable’ in the foreseeable future,
which is relevant to the claims he is making. It is difficult to predict when discussions with the USA may be finalised
in respect of & 1F possible resettlement.

Litigation:

A0 seeks to raise the correctness of the High Court’s decision in Al-Kateb v Godwin (2004) (Al-Kateb) and
either distinguish his case from Al-Kateb or have Al-Kateb overruled, so as to secure an order for his release from
detention.

i) says that his detention is not authorised under the Act, or alternatively under the Constitution, in

circumstances where at present he cannot be removed from Australia and there is no real likelihood or prospect of
his removal in the reasonably foreseeable future. The Commonwealth is represented by the Australian Government
Solicitor’s Constitutional Litigation Unit, who in turn are briefing the Solicitor General and a team of senior and junior
counsel ahead of the hearing.

The case is listed for hearing in the High Court on 7-8 November 2023.
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Signal Message
Marian

09 November

Clare: There’s ioini to be another joint Min briefing at 11.30. SHAZ2(I)NN

Marian: You have the invite. I'm in your office.





