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SIGNIFICANT LITIGATION AND ENQUIRIES

s. 22(1)(a)(i

XAD (by her litigation guardian XAE) v Minister for Immigration, Citizenship,
Migrant Services and Multicultural Affairs — Full Federal Court — 8- 47F(1)
s. 47F(1)

On 16 February 2021, the Full Federal Court (Flick, Charlesworth and White JJ)
dismissed XAD’s appeal and the Minister’s cross-appeal and upheld the orders of
the Federal Court made on 17 April 2020. This proceeding relates to the youngest
daughter of the “Biloela family”.

On 11 March 2021, XAD filed an application for special leave in the High Court
challenging the Full Federal Court’s decision to dismiss her appeal. The Minister
filed his reply on 1 April 2021. The High Court has not yet listed the special leave
application for an oral hearing. It is possible the Court will instead decide the matter
‘on the papers’ without the need for a hearing. The Minister decided not to seek
special leave of the Full Court’s decision to dismiss his cross-appeal.

Before the Federal Court (Moshinsky J), XAD contended that she satisfied the
criteria set out in a 2017 Ministerial determination as the basis for her having a
current valid visa application. The Federal Court accepted the Minister’s
construction of the determination, namely that the criteria must be satisfied at the
time of making the application, and that as a result XAD’s application did not meet
the criteria at the date of her purported application for the visa. XAD challenged this
finding in her appeal.

The Federal Court also found that by requesting a full brief for the family in May
2019, Minister Coleman had made a personal decision to begin consideration of
whether to exercise his ministerial power to lift the bar to enable XAD to make

a valid protection visa application. The Court further found that as a result of making
this decision XAD was owed but subsequently denied procedural fairness in relation
to a protection assessment that was undertaken by the Department in August 2019.
The Minister filed a cross-appeal challenging this finding.

To give legal effect to the Full Federal Court’s judgment, on 18 February 2021, the
Department sent XAD a letter inviting comment on the latest Sri Lankan Country
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Information. On 8 and 23 April 2021, XAD’s representative provided two separate
responses to the Department. Those responses, along with the various attachments
which accompanied them, will be included in a submission to Minister Hawke in
which he’ll be asked if he wishes to exercise his non-compellable ss 46A(2) and 48B
powers in respect to the whole family.

XAE v Minister for Immigration, Citizenship, Migrant Services and Multicultural
Affairs — Federal Circuit Court — S. 47F(1)

On 11 March 2021, the Federal Circuit Court (Judge Humphreys) made consent
orders dismissing the matter in XAE’s favour.

On 13 July 2020, XAE had filed an application in the Federal Circuit Court seeking
an injunction to prevent his removal from Australia and a declaration that the pre-
removal clearance process, undertaken by an officer of the Department on

2 August 2019, did not comply with the rules of procedural fairness.

XAE is the father and litigation guardian of XAD.

XAE, relying on the findings of the Federal Court in XAD that the Minister had
made a personal decision in May 2019, argued that his pre-removal clearance
process attracted procedural fairness obligations which he was denied.

A pre-removal clearance is an administrative process in which the Department
reviews a person’s circumstances to identify whether there is any risk that their
proposed removal would breach Australia’s non-refoulement obligations.

In seeking to enter into consent orders, the Minister accepted, in accordance with the
Full Federal Court decision in XAD, that the pre-removal clearance was undertaken
subsequent to a procedural decision by Minister Coleman and therefore took on

a statutory basis and attracted procedural fairness obligations that were denied to
XAE.

Damages claim involving XAD and XAE

On 17 December 2020, XAD also brought a damages claim against the Minister for
Home Affairs, the Minister for Immigration, Citizenship, Migrant Services and
Multicultural Affairs, the Secretary of the Department of Home Affairs and the
Commonwealth.

XAD and XAE are seeking damages, including aggravated and exemplary damages,
for false imprisonment.
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Submission

For information
PDMS Ref. Number MS21-000798
Date of Clearance: 29/04/2021

To Minister for Home Affairs

Subject Current status of the| s. 47F(1) family

Timing At your earliest convenience.

Recommendations
That you:

1. note the circumstances of the [FSI47F(2) " family’s case; noted / please discuss
and

2. note the work currently being progressed by the noted / please discuss
Department of Home Affairs (the Department) in relation
to this case.

Minister for Home Affairs

Sighature..........ccooeveiiinininincce Date:....../......./2021
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Separate to the ministerial intervention submission under sections 46A(2) and 48B of the
Migration Act 1958 (the Act) (discussed at paragraph 4), the["s:47F(1)  family’s legal
representative lodged a request for ministerial intervention in July 2020 under section 195A of
the Act. Section 195A of the Act provides portfolio Ministers with the power to grant a visa to
a person in immigration detention. Section 197AB of the Act provides portfolio Ministers with
the power to place a person into a residence determination arrangement. These powers are
non-compellable, which means portfolio Ministers are under no obligation to exercise or to
consider exercising their powers. The Department is drafting a ministerial intervention
submission in relation to this request.

Background

16.

17.

Individual immigration histories are at Attachment E.

Following the FFC decision in February 2021, on 8 April 2021, the family’s legal representative
responded to the Department’s invitation to comment. This response will be considered as
part of a submission currently being prepared by the Department for Minister Hawke. The
submission will ask Minister Hawke whether or not he wishes to exercise his personal
non-compellable powers under section 46A(2) and/or section 48B of the Act. In the instance
Minister Hawke chooses to exercise both of his personal, non-compellable powers, all

four members of the ["s/47F(1) ~ family will be invited to lodge either a Temporary
Protection Visa (TPV) or Safe Haven Enterprise Visa (SHEV). If Mr Hawke chooses not to
exercise his personal power the family will be liable for removal from Australia.

Broader ministerial intervention powers

18.

19.

20.

Section 46A(2) and 48B provide portfolio Ministers with personal intervention powers,
providing them with the ability to lift statutory bars that would otherwise prevent an
individual from lodging a visa application onshore. Section 46A prevents an IMA who is in
Australia and is either an unlawful non-citizen or holds a prescribed temporary visa from
making a valid visa application. Section 48 prevents a non-citizen who has been refused a
protection visa application from making a further valid protection visa application.

As the ["sI47F(1) " family are detained under section 189 of the Act, ministerial intervention
powers under sections 195A and 197AB of the Act are enlivened. Section 195A of the Act
provides portfolio Ministers with the power to grant a visa to a person in immigration
detention. Section 197AB of the Act provides portfolio Ministers with the power to place

a person into a residence determination arrangement. These powers are non-compellable,
which means portfolio Ministers are under no obligation to exercise or to consider exercising
their powers.

It is also open to a portfolio Minister to consider exercising their power to lift the section 46A
bar to allow a valid application for a Bridging visa be made, which would enable delegate
management of the family.

Consultation — internal/external

21.

Legal Division, Refugee, Humanitarian and Settlement Division, Child Wellbeing Operations,
Detention Health and Status Resolution.
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Consultation — Secretary

22. This submission did not involve consultation with the Department’s Secretary.
Client service implications

23. N/A.

Sensitivities

24. This case has been the subject of substantial media attention and public support.

25. The family has strong community support and links to the Sri Lankan Tamil community. There
has been significant media attention of this case and the Department has received over 2,500
letters of support for the family’s release from detention and/or their stay in Australia. In
addition, the Hon Barnaby Joyce MP, Senator David Fawcett and Mr Ross Vasta MP have all
made representations in support of the family.

26. The information contained in this submission is classified and should not be publicly released
without the authority of the Department of Home Affairs. In accordance with our long
standing practices, should you wish for unclassified media lines to be prepared in relation to
this issue please contact the Home Affairs Media Coordination team
— media@homeaffairs.gov.au.

Financial/systems/legislation/deregulation/media implications

27. N/A.
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Attachments

Attachment A Review by "SI 47F(1)

Attachment B S.47F(1)  Paediatrician Report June 2020
Attachment C Letter from the Commonwealth Ombudsman
Attachment D Paediatric report 10 March 2021

Attachment E Immigration histories

Authorising Officer

Cleared by:

Andrew Kefford
Deputy Secretary
Immigration and Settlement Services

Date: 29/04/2021
Ph [&147E(d)

Contact Officer Justine Jones, A/g First Assistant Secretary, Status Resolution & Visa Cancellation Division,
Ph:  s. 47E(d)

CcC Secretary
Deputy Secretary, Immigration and Settlement Services
General Counsel
First Assistant Secretary, Status Resolution and Visa Cancellation’
First Assistant Secretary, Citizenship
Assistant Secretary, Migration and Citizenship Litigation
Senior Director, Status Resolution Network
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Submission

For information

PDMS Ref. Number MS21-000636
Date of Clearance: 08/04/2021

To Minister for Home Affairs
Subject Significant Litigation
Timing At your convenience.
Recommendations
That you:
1. note the content of this submission. noted / please discuss

Minister for Home Affairs

Signature..........cccooeececeeeeee Date:....../......./2021
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MEETING BRIEF

MINISTER: The Hon Karen Andrews MP ADVISER: TBC

Senator Keneally — Overview of the Biloela family
1800-1830 hrs — Thurs 13 May 2021 - Parliament House - MG.46

Person/ Organisation
Senator the Hon Kristina Keneally

Purpose of Meeting

e Senator Keneally has sought an introductory meeting with Minister Andrews, following the Minister’s
appointment as the Minister for Home Affairs. Senator Keneally is seeking to discuss a number of issues,
one of which is the case of the ["SI'47F(2) family, otherwise known as the “Biloela Family”.

Key Messages

e The["SI'47F(1) " family’s claims to engage Australia’s protection obligations have been comprehensively
assessed on a number of occasions by the Department and various merits review bodies and the family has
consistently been found not to engage Australia’s protection obligations. These decisions have also been
the subject of judicial review, including in the Federal Circuit Court, the Federal Court and the High Court.

e The Government’s preference in every case is for foreign nationals who do not hold a valid visa and who
have exhausted all outstanding avenues to remain in Australia to depart voluntarily on their own
accord. Those unwilling to depart voluntarily will be subject to detention and removal from Australia.

e The family were originally detained for the purpose of removal; however, they are currently detained
lawfully while a ministerial intervention process is ongoing. A submission was commenced to give effect to
the Full Federal Court’s decision (XAD by s " litigation guardian XAE v Minister for Immigration,
Citizenship, Migrant Services and Multiculfral Affairs & ors - VID323/2020) on 16 February 2021 in order
to complete the ministerial decision making process that the Full Federal Court found had commenced.
This submission is currently being prepared by the Department for Minister Hawke’s consideration.

e Separate from the above, the family’s legal representative also lodged a request for ministerial
intervention in July 2020 under section 195A of the Act. The Department is preparing a submission for the
Minister’s consideration with options under sections 195A and 197AB of the Act. Further information on
Ministerial Intervention powers is located in Background.

e Accommodation arrangements for the family are regularly reviewed by the Australian Border Force, taking
into consideration a number of factors, including the family’s medical needs, their safety and security, and
the availability of age appropriate services for the children. The placement of the family at the Phosphate
Hill Alternative Place of Detention on Christmas Island is considered to be appropriate at this point in time.
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Ministerial Intervention powers

e Section 195A of the Act provides portfolio Ministers with the power to grant a visa to a person in
immigration detention.

e Section 197AB of the Act provides portfolio Ministers with the power to place a person into a residence
determination arrangement.

e Section 46A(2) and 48B provide portfolio Minister’s with personal intervention powers, providing them
with the ability to lift statutory bars that would otherwise prevent an individual from lodging a visa
application onshore. Section 46A prevents an IMA who is in Australia and is either an unlawful non-citizen
of holds a prescribed temporary visa for making a valid visa application. Section 48 prevents a non-citizen
who has been refused a protection visa application from making a further valid protection visa application.

e These Ministerial Intervention powers are non-compellable, which means portfolio Ministers are under no
obligation to exercise or to consider exercising their powers.

Consultation
e Legal Group, National Immigration Detention, Humanitarian and Child Wellbeing Policy and Capability.

Attachments
Clearance Clearance officer: Contact officer:
Justine Jones, First Assistant Belinda Gill, Assistant Secretary, Status
Secretary, Status Resolution & Visa Resolution Branch

Cancellations Division Phone: ST47E()

.5 d
Phone: ST47E(d) Date: 11/05/2021

Date: 11/05/2021
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