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s. 47F(1)
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6. LEGAL FRAMEWORK 
 
Protection Obligations 
 
Section 36 and later sections of the Migration Act require that in order for a 
protection visa to be granted to the applicant the Minister must be satisfied that 
Australia has protection obligations under the Refugees Convention.  This requires 
an assessment as to whether the person is a refugee in accordance with Article 1 of 
the Refugees Convention. 
 
Other relevant provisions include subsections 36(3)-(7) and Subdivision AL of 
Division 3, Part 2 of the Migration Act, incorporating sections 91R-91V, and 
relevant provisions of the Regulations. 
 
Definition of a Refugee – Article 1 of the Refugees Convention 
 
Article 1A(2), of the United Nations 1951 Convention and 1967 Protocol relating to 
the Status of Refugees (Refugees Convention), provides that a “refugee” is a person 
who: 
 
…owing to a well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion, is outside 
the country of his nationality and is unable or, owing to such fear, is unwilling to 
avail himself of the protection of that country, or who, not having a nationality and 
being outside the country of his former habitual residence, is unable or, owing to 
such fear, is unwilling to return to it. 
 
 7. REASONS AND FINDINGS 
 
Criteria To Be Met At The Time Of Decision -  
 

s. 47F(1)

R
e

le
a

se
d

 b
y 

D
e

p
a

rt
m

e
n

t o
f 

H
o

m
e

 A
ff

a
ir

s 
u

n
d

e
r 

th
e

 F
re

e
d

o
m

 o
f I

nf
or

m
at

io
n 

A
ct

 1
98

2 

FOI DOCUMENT #1



R
e

le
a

se
d

 b
y 

D
e

p
a

rt
m

e
n

t o
f 

H
o

m
e

 A
ff

a
ir

s 
u

n
d

e
r 

th
e

 F
re

e
d

o
m

 o
f I

nf
or

m
at

io
n 

A
ct

 1
98

2 

FOI DOCUMENT #1



  

 - 6 - 

Does the applicant come within one of the exclusion clauses in Article 1D, 1E or 
1F? 
 
I find that the applicant does not come within Articles 1D, 1E and 1F of the 
Refugees Convention.  I find that s91T of the Migration Act as it relates to Article 
1F does not apply to the applicant. 
 
Is the harm feared for a Convention reason? 
 
Claims 
 
The applicant claims to   
  
Finding: 
 
I find that the Convention ground membership of a particular social group is the 
essential and significant reasons for the harm feared as outlined in subdivision AL 
of the Migration Act. 
 
Does the harm feared amount to persecution?  
 
Claims  

 
Finding 
I find that the harm which the applicant claims to fear involves serious harm and 
systematic and discriminatory conduct as outlined in subdivision AL of the 
Migration Act. 

s. 47F(1)

s. 47F(1)
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s. 47F(1)
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Human Rights Watch has also reported on improvements in law and societal attitudes 
towards , but has noted that incidents of discrimination and harassment  
still occur and that further reform is required:  

s. 47F(1)

s. 47F(1)

s. 47F(1)
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PROTECTION (CLASS XA) VISA DECISION RECORD 

 
  

 
FINDING  
 
For the reasons outlined below, I am satisfied that  is a person to 
whom Australia has protection obligations under section 36 of the Migration Act 1958 
(Migration Act) and clause 866.221 of Schedule 2 to the Migration Regulations 1994 
(Migration Regulations), and meets all other applicable requirements for the grant of a 
Protection (Class XA) visa.  Accordingly, I grant   a Protection 
(Class XA) visa.  

 
 

1. APPLICANT DETAILS  
 

   
   

 
   

   
 
 

 
Identity Finding 
 
The applicant presented a  Passport issued in the name  

. In the absence of any evidence to the contrary, I am satisfied that 
this is the applicant’s true identity.  
 

 2. APPLICATION VALIDITY  
 
The application complies with the validity requirements of the Migration Act and 
Migration Regulations.  Therefore, I find that the application is valid. 
 
3. APPLICANT HISTORY/MIGRATION HISTORY  
 

 
  

 

Part A – Finding - Applicant Details - Application Validity – Applicant History / 
Migration History – Claims for Protection – Material Before the Decision Maker – 
Country of Reference – Statutory Effective Protection – Claims for Protection  

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1) s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)
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4. LEGAL FRAMEWORK  

 
Criteria To Be Met at the Time of Decision: 
 
Subclass 866 (Protection) visa: 
 
An applicant for a Protection visa must meet certain criteria at the time of their 
application for a Protection visa (set out in division 866.21 of Schedule 2 to the 
Migration Regulations), and also criteria at the time of a decision on their Protection 
visa application, (set out in division 866.22 of Schedule 2 to the Migration 
Regulations). Relevantly, one criterion to be met at the time of decision relates to 
whether the Minister for Immigration and Citizenship (the Minister) is satisfied that the 
applicant is a person to whom Australia has protection obligations.  
 
Protection Obligations 

 
One criterion for a Protection visa (paragraph 36(2)(a) of the Migration Act) is that a 
person is a non-citizen in Australia to whom the Minister is satisfied Australia has 
protection obligations under the 1951 Refugees Convention as amended by the 
Refugees Protocol. (see Part B – Assessment of Protection Obligations under the 
Refugees Convention)  
 
An alternative criterion for a Protection visa (paragraph 36(2)(aa) of the Migration Act) 
is that a person is a non-citizen in Australia (other than a non-citizen who meets the 
criterion in paragraph 36(2)(a) of the Migration Act) to whom the Minister is satisfied 
Australia has protection obligations because the Minister has substantial grounds for 
believing that, as a necessary and foreseeable consequence of the non-citizen being 
removed from Australia to a receiving country, there is a real risk that the non-citizen 
will suffer significant harm.  In this decision record, this alternative criterion is known 
as ‘complementary protection’.  (see Part C – Assessment of Protection Obligations 
under the Complementary Protection provisions in the Migration Act)  
 
Section 36 of the Migration Act and clause 866.221 of Schedule 2 to the Migration 
Regulations also provide criteria for a Protection visa where the applicant is a 
non-citizen who is a member of the same family unit as an applicant who meets one of 
the two criteria described above. 
 
5. MATERIAL BEFORE THE DECISION-MAKER  
 
1. Departmental file  relating to the applicant. 
2. Departmental ‘Refugee Law Guidelines’ and ‘Complementary Protection 

Guidelines’. 
3. The United Nations High Commissioner for Refugees Handbook on Procedures and 

Criteria for Determining Refugee Status (the UNHCR Handbook).  

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)
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16. Win v MIMA [2001] FCA 132 
17. Appellant S395/2002 v MMIA [2003] HCA 71 and 
18. Applicant NABD of 2002 v MIMIA [2005] HCA 29 
 

 
6. COUNTRY OF REFERENCE  
 
Evidence and Reasons  
 
The applicant presented a  issued in the name 

 There is no evidence before me to suggest that 
this passport is not genuine. 
 
Finding  

s. 47F(1)

s. 47F(1)

s. 47F(1)
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For the reasons stated above, I am satisfied the applicant, , is a 
citizen of . 
 
I am therefore satisfied that  is the applicant’s country of reference for the 
purpose of assessing protection obligations under the Refugees Convention.  
 
 
7. STATUTORY EFFECTIVE PROTECTION  
 
Evidence and Reasons  
 
The applicant claims to be a citizen of  claims  does not hold any 
other citizenship or have a current right to enter and reside in a third country. 
 
There is no evidence before me indicating that the applicant has a right to enter and 
reside in a safe third country. 

 
Finding 
 
I find that the applicant does not have effective protection in a third country under 
section 36(3) of the Migration Act. 

 
8.  CLAIMS FOR PROTECTION  

 

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1) s. 47F(1)
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1 
 
 
 
1. DEFINITION OF A REFUGEE – ARTICLE 1A OF THE REFUGEES 

CONVENTION  
 
Article 1A(2) of the 1951 Refugees Convention as amended by the 1967 Refugees 
Protocol provides that a ‘refugee’ is a person who:  
 
…owing to well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion, is outside the 
country of his nationality and is unable or, owing to such fear, is unwilling to avail 
himself of the protection of that country; or who, not having a nationality and being 
outside the country of his former habitual residence, is unable or, owing to such fear, 
is unwilling to return to it.  

 
 

2. IS THE HARM FEARED FOR A REFUGEES CONVENTION REASON?  
 
Evidence and Reasons  

 
The applicant claims to fear persecution in  because .  
 
In relation to the question of a particular social group, the UNHCR guidelines (5.2, 
par.77-79) state:  

 
“A ‘particular social group’ normally comprises persons of similar 
background, habits or social status… Mere membership of a particular 
social group will not normally be enough to substantiate a claim to 
refugee status.  There may, however, be special circumstances where 
mere membership can be a sufficient ground to fear persecution.” 

   
A test for determining whether a group falls within the definition of a ‘particular social 
group’ in Article 1A(2) of the Convention was formulated in the High Court case of 
Applicant S v MIMA (2004) HCS 25. This was summarized by Gleeson CJ, Gummow 
and Kirby JJ at (36):  
  

Part B - Assessment of Protection Obligations under the Refugees Convention  

s. 47F(1)

s. 47F(1) s. 47F(1)
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(d) significant economic hardship that threatens the person's capacity to subsist; and 
(f) denial of capacity to earn a livelihood of any kind, where the denial threatens the 

person's capacity to subsist. 
 
I consider that the harm which the applicant fears amounts to persecution involving 
‘serious harm’ as required by paragraph 91R(1)(b) of the Act in that it involves at least 
significant physical harassment or ill-treatment. 
 
Finding 
 
In addition to paragraph 91R(1)(a) of the Migration Act being met, I am satisfied the 
harm feared is serious harm and systematic and discriminatory conduct as required by 
paragraphs 91R(1)(b) and (c) of the Migration Act. Therefore, I am satisfied the harm 
feared amounts to persecution.  
 
4. IS THE FEAR WELL-FOUNDED?  
 
Country Information 

 
s. 47F(1)
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s. 47F(1)
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Evidence and Reasons  
 
A fear of being persecuted is well-founded if there is a ‘real chance’ that a claimant 
may be persecuted (see Chan v MIEA (1989) 169 CLR 379 per Mason CJ at 389, 
Toohey J at 406-7, Dawson J at 396-8, McHugh J at 428-9). A ‘real chance’ may be 
below a 50 per cent chance. However, a real chance is not a remote chance; there needs 
to be a real substantial basis for a fear of persecution in order for it to be well founded. 
 
At interview, the applicant presented  claims in an open and forthright manner, and 
answered all questions in a direct and believable way. The applicant provided a 
convincing account of . The applicant was able to provide several 
statutory declarations made by friends which supported  claim . On 

 three of the statutory declarants were contacted by telephone. Each 

s. 47F(1)

s. 
47F(

s. 47F(1)

s. 
47F(s. 47F(1)

s. 47F(1)
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Country information held by the department indicates that  
may face treatment which can amount to persecution by state and non state agents. 
While the law criminalising  is not enforced in  I am 
satisfied that the effect of the law is that state protection is not available for 

who experience discrimination or violence from members of society.  
 

Relocation:  
 
Given that available evidence indicates that societal prejudice against  
occurs throughout , I am not satisfied that the applicant could reasonably be 
expected to relocate to a place where  would be safe from the persecution which  
fears. 
 
Finding on relocation 
 
Based on the evidence cited above, I am not satisfied that relocation is either safe or 
reasonable for the applicant. 
 
Finding on well-foundedness 
 
I am satisfied the applicant has a real chance of being persecuted for a Refugees 
Convention reason.  I therefore find the applicant's fear of persecution, as defined under 
the Refugees Convention, is well-founded.  
 
5. DOES A CESSATION CLAUSE APPLY? (ARTICLE 1C)  
 

I am satisfied that the cessation clauses in Article 1C of the Refugees Convention do 
not apply to the applicant.  
 
6. DO THE EXCLUSION CLAUSES APPLY? (ARTICLE 1D, 1E OR 1F)  
 
I am satisfied the exclusion clauses in Articles 1D, 1E or 1F of the Refugees 
Convention do not apply to the applicant.   

 
7. DOES THE APPLICANT COME WITHIN ARTICLE 33(2) OF THE 
REFUGEES CONVENTION, IN RESPECT OF ITS EXPRESS EXCEPTION TO 
THE PROHIBITION ON REFOULEMENT? 
 
I find that the applicant does not come within either of the exceptions in Article 33(2) of 
the Refugees Convention. 
 
8.  FINDING UNDER THE REFUGEES CONVENTION  
 
I am satisfied that the applicant,  is a person to whom Australia has 
protection obligations, under the Refugees Convention as amended by the Refugees 
Protocol, as prescribed by paragraph 36(2)(a) of the Migration Act, and subclause 
866.221(2) of Schedule 2 to the Migration Regulations.

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 
47F

s. 
47

s. 47F(1)

s. 47F(1)

s. 47F(1)
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As I am satisfied that Australia has protection obligations to the applicant,  

, under the Refugees Convention as amended by the Refugees Protocol and, 
therefore, under paragraph 36(2)(a) of the Migration Act and subclause 866.221(2) of 
Schedule 2 to the Migration Regulations, I have not made an assessment as to whether 
the applicant, , is owed protection obligations under paragraph 
36(2)(aa) of the Migration Act and the associated complementary protection provisions 
in the Migration Regulations.  

 
 
 
 

 
1. TIME OF DECISION CRITERIA  
 
Time of Decision Criteria - Migration Regulations 866.22 

 

I am also satisfied that the applicant  has: 

 
 undergone medical examinations carried out by a Medical Officer of the 

Commonwealth or another medical practitioner approved by the Minister or a 
medical officer employed by an organisation approved by the Minister; 

 
 undergone a chest x-ray by a medical practitioner who is qualified as a 

radiologist in Australia, or is under 12 years of age and is not a person in respect 
of whom a relevant medical practitioner has requested such an examination or is 
a person who the Minister is satisfied should not be required to undergo a chest 
x-ray examination at this time; 

 
 satisfied public interest criteria 4001, 4002 and 4003A; 

 
 satisfied the Australian Values Statement requirement, public interest criterion 

4019; 
 

 satisfied the Minister that the grant of a visa is in the national interest; and  
 

 Not been offered a temporary stay in Australia by the Australian Government 
for the purposes of regulation 2.07AC. 

 
I am also satisfied the applicant is in Australia. 

 
Accordingly, I find that  has met all prescribed Time of Decision 
criteria for the grant of a Subclass 866 (Protection) visa. 

Part D – Time of Decision Criteria and Decision on Protection (Class 
XA) visa application 

Part C – Assessment of Protection Obligations under the Complementary Protection 
provisions in the Migration Act  

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)
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2.  DECISION ON PROTECTION (CLASS XA) VISA APPLICATION 
 
I am satisfied that  is a person to whom Australia has protection 
obligations for the purposes of paragraph 36(2)(a) of the Migration Act and subclause 
866.221(2) of Schedule 2 to the Migration Regulations. I am also satisfied that the 
applicant meets all other applicable requirements for the grant of a visa. Accordingly, I 
grant  a Protection (Class XA) visa.  
 
 
 
 
 
 
 

 
 

Delegate of the Minister for Immigration and Citizenship for the purposes of section 65 
of the Migration Act. 

 
 

 

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)

s. 22(1)(a)(ii)
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PROTECTION (CLASS XA) VISA DECISION RECORD  

 
 
FINDING 
 
For the reasons outlined below, I am not satisfied that  is a person to 
whom Australia has protection obligations under section 36 of the Migration Act 1958 
(Migration Act) and clause 866.221 of Schedule 2 to the Migration Regulations 1994 
(Migration Regulations).  
 
For the reasons outlined below, I am not satisfied that  is a 
member of the same family unit as .   
 
 
1. APPLICANT DETAILS  
 
Applicant making claims under the Refugees Convention and/or 
Complementary Protection provisions: 
 
Principal Applicant (“the applicant”) 
 

 
Applicant who claims to be a member of the family unit and is making own 
specific protection claims 
 

Part A – Finding - Applicant Details - Application Validity – Applicant 
History / Migration History – Claims for Protection – Material Before the 
Decision Maker – Legal Framework - Country of Reference / Receiving 
Country – Statutory Effective Protection - Findings of Fact (Credibility) 

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 
47F(1)

s. 22(1)(a)(ii)
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3. Departmental ‘Refugee Law Guidelines’ and ‘Complementary Protection 

Guidelines’. 
4. The United Nations High Commissioner for Refugees Handbook on Procedures 

and Criteria for Determining Refugee Status under the 1951 Convention and the 
1967 Protocol relating to the Status of Refugees, Re-edited, Geneva, January 
1992 (the UNHCR Handbook).  

s. 47F(1)

s. 47F(1)
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 - given their reticence to be open about  to other people and 
particularly those from the  community  indicated that  

 might have already known that . This was not consistent 
with  earlier statement which indicated that  did not 
tell them  until after they had revealed their to   
 
At a further interview on  , the applicants were asked if they could 
provide a supporting statement from  as appeared to be the only person they 
had willingly revealed their   to in Australia.  

 sought to diminish  relationship with  by stating that they did not 
have a “proper connection with    claimed that they 
didn’t know when  attended , and said that their initial meeting with had 
been a coincidence and unexpected.   claimed that had 
simply told them to go to an agent.  reiterated that they do not 
have a social relationship with  When it was put to  that 
they had previously indicated that they continued to see  
acknowledged that they sometimes saw  at , but reiterated that there are 
200-300 people at  each time and it would be hard to find  
 
When it was put to  that had initially stated at interview 
that  continued to see  occasionally,  suggested that it was not a 
regular occurrence because  was sometimes busy or sick. When asked if 
someone else from  could help them to get in contact with  

 indicated that it could be difficult because there may be a lot of 
people named  at  due to the large number  in attendance. At 
the end of the interview, the applicants undertook to try to obtain a supporting letter 
from   On  advised the Delegate that they 
would not be submitting a supporting letter from .   
 
Having considered the vague and inconsistent nature of the claims advanced by the 
applicants concerning their dealings with a person named  I am not satisfied that 

is a real person and conclude that the alleged meetings with are fabricated.  
 
The applicants’ accounts of their meetings and conversations with  were 
unconvincing and inconsistent. Both applicants consistently stated that they did not 
wish to tell other people about  and also claimed that they did not 
tell people at  about their  because they feared being ridiculed. Despite 
these assertions, the applicants claim that they told  that they  on their 
first encounter with  Neither applicant was able to provide a convincing 
explanation as to why  would have  to 
a stranger in the circumstances described. 

 
When asked to obtain a supporting statement from  the applicants were notably 
evasive and sought to distance themselves from and suggest that they rarely saw 
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When questioned about their attendance at  the applicant maintained that 
they attended  on a . The applicant also mentioned that  went 
to  on  with . When asked what time they go 
to the , The applicant initially indicated that it was  
and  When asked to clarify, indicated that they went to the  
between .  
 
The applicants’ claims concerning attendance at , was not consistent with 
their claim to attend  every  at . When this 
inconsistency was put to the applicant, indicated that due to  

work commitments they have only been visiting  every  
this year  claimed that last year they attended a  every  I am 

not satisfied that the applicant’s response adequately explains this inconsistency. 
Given that both applicants clearly indicated that they had been attending  

 every  at  this year, it is not possible that they were also 
attending a  every second at the same time.  In light of this significant 
inconsistency, I am of the opinion that their claims to regularly attend  have 
been fabricated for the purposes of strengthening their claims   

 claims concerning   
 

At the time of application,  indicated that lived with  
 at , and became  

At interview,  was asked when realised that . In 
response,  indicated that it was after meeting a  tha  lived with in 

 advised that the  were  named  
 When asked if had thoughts about before meeting  

 indicated that had, but claimed that it was only after 
seeing  together that  decided tha  also wanted to pursue  

.   
 
I am not satisfied that  lived with a  named  

 In reaching this conclusion, I have given weight to the following: 
 

  also claimed to have lived with a  
named  at  indicated 
that was not comfortable with  and identified  as the 
person responsible for informing  parents about attendance at a 

. Within the context of this narrative, I find it implausible that 
 would have allowed  to reside in unit. 

As such, I am not satisfied that  resided with  
 named . I am of the opinion that  

 claim to have lost contact with  was designed to 
cover the fact that they do not exist.  
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purpose of establishing claims of refugee status. In reaching this conclusion, I have 
considered the following: 

 
  was  Given that  

 only claims to have started attending  in  
 I find the speed with which  was  supports a finding that it 

was not based on a genuine desire for , but rather a desire 
to establish  claims for a Protection Visa application.  

 
  has indicated that  does not have any substantial 

links with people at . This leads me to conclude that attendance 
at  is superficial and does not reflect a genuine commitment and 
interest in   

 
  did not demonstrate a level of knowledge and 

understanding of  commensurate with a person who has had a 
genuine and ongoing commitment to  since   

 
 At interview,  was asked about  

position on  The applicants did not provide a consistent and 
coherent response.  
 
When asked about the views of  in relation to  

 said that there was a discussion about  
at a conference  said:    When asked why 

 believed  had a positive view about  
 contradicted earlier comment by stating:  

 said that  
talked about  at a .  

 indicated that  had said that  are also 
human beings. When put to  that  had been vague 
about what was said by  about  reiterated that  
understood   to say that  
suggested that  views were   

reiterated that had said that  human beings 
and are welcome to attend . When asked if there were any  
people at  said that did not know if 
there are any. This comment is not consistent with  
claim that  had told  that .  
 
It was put to  that available information about 

 indicates that  is viewed as unnatural act which 
is    was referred to a 

s. 47F(1) s. 47F(1) s. 
47F(1
)s. 47F(1) s. 47F(1) s. 47F(1)

s. 47F(1) s. 
47F(
1)

s. 47F(1)

s. 47F(1)
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47F(1
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s. 47F(1) s. 47F(1)

s. 47F(1)
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47F(1
)

s. 47F(1)
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47F
(1)s. 47F(1) s. 

47F(1
s. 47F(1)
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s. 47F(1) s. 47F(1) s. 
47F(1
)s. 47F(1) s. 47F(1) s. 47F(1)

s. 47F(1) s. 
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1)s. 47F(1) s. 47F(1) s. 

47F

s. 47F(1) s. 47F(1)

s. 47F(1) s. 47F(1) s. 47F(1)

s. 47F(1) s. 47F(1) s. 47F(1)

s. 47F(1) s. 47F(1)

s. 
47F(

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1) s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1) s. 47F(1)

s. 
47F(1)

s. 47F(1)

s. 47F(1)

s. 
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s. 47F(1)

s. 47F(1)
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 article from , which suggested that  
were not welcome at  In response,  

 suggested that the information was not current and observed that it 
is now .  When it was put to  that a  

 indicated that  taught that 
] ,  

 did not respond. When it was put to  
 that attendance at  appeared to be inconsistent with  

claimed ,  said that  did not 
prevent , but did expect them to change. 
When put to  that  had initially said that  

 had a favourable view of  said 
that  believed that  had a positive attitude because they did not 

 from attending  indicated that did not 
feel that  is against  
 
At interview, the applicant claimed that  had discussed 

 for 5 – 10 minutes at .  
claimed that  had stated that  

  indicated that  did not pursue it further because 
some people had reacted negatively to the comments  made. When it was 
put to the applicant that available information indicated that  
does not approve of , initially agreed with this assessment.  
When presented with reports which indicated that  has a 
negative attitude to , the applicant claimed that it was  
understanding that there are  
and they are able to  in their own way and style.  
 
The applicant’s inability to provide a consistent account of  
position on  leads me to conclude that the applicant has not 
explored this issue. The applicant’s apparent lack of any genuine interest in 
this issue appears to contradict the applicant’s claim  

 If the applicant was  and had an  
, I am of the opinion that  would 

have taken a greater interest in  position on  
and  been more knowledgeable about it.   
 
Furthermore, if  was  

 and believed that  expected  
 it is reasonable to conclude that this issue would have been 

discussed with the applicant.  The fact that their understanding about this issue 
is not consistent,  leads me to conclude that  they have never discussed the 
issue in any detail. The apparent lack of interest in this issue, leads me to 
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Migration Regulations.  Therefore, I find that the application is valid. 
 
3. APPLICANT HISTORY/MIGRATION HISTORY  
 

 
4. LEGAL FRAMEWORK  

 
Criteria To Be Met at the Time of Decision: 

 
Subclass 866 (Protection) visa: 
 
An applicant for a Protection visa must meet certain criteria at the time of their 
application for a Protection visa (set out in division 866.21 of Schedule 2 to the 
Migration Regulations), and also criteria at the time of a decision on their Protection 
visa application, (set out in division 866.22 of Schedule 2 to the Migration 
Regulations). Relevantly, one criterion to be met at the time of decision relates to 
whether the Minister for Immigration and Citizenship (the Minister) is satisfied that the 
applicant is a person to whom Australia has protection obligations.  
 
Protection Obligations 

 
One criterion for a Protection visa (paragraph 36(2)(a) of the Migration Act) is that a 
person is a non-citizen in Australia to whom the Minister is satisfied Australia has 
protection obligations under the 1951 Refugees Convention as amended by the 
Refugees Protocol. (see Part B – Assessment of Protection Obligations under the 
Refugees Convention)  
 
An alternative criterion for a Protection visa (paragraph 36(2)(aa) of the Migration Act) 
is that a person is a non-citizen in Australia (other than a non-citizen who meets the 
criterion in paragraph 36(2)(a) of the Migration Act) to whom the Minister is satisfied 
Australia has protection obligations because the Minister has substantial grounds for 
believing that, as a necessary and foreseeable consequence of the non-citizen being 
removed from Australia to a receiving country, there is a real risk that the non-citizen 
will suffer significant harm.  In this decision record, this alternative criterion is known 
as ‘complementary protection’.  (see Part C – Assessment of Protection Obligations 
under the Complementary Protection provisions in the Migration Act)  
 
Section 36 of the Migration Act and clause 866.221 of Schedule 2 to the Migration 
Regulations also provide criteria for a Protection visa where the applicant is a 
non-citizen who is a member of the same family unit as an applicant who meets one of 
the two criteria described above. 
 
5. MATERIAL BEFORE THE DECISION-MAKER  
 

s. 47F(1)
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1. Departmental file  relating to the applicant. 
2. Departmental ‘Refugee Law Guidelines’ and ‘Complementary Protection 

Guidelines’. 
3. The United Nations High Commissioner for Refugees Handbook on Procedures and 

Criteria for Determining Refugee Status (the UNHCR Handbook).  

16. Win v MIMA [2001] FCA 132 
17. Appellant S395/2002 v MMIA [2003] HCA 71 and 
18. Applicant NABD of 2002 v MIMIA [2005] HCA 29 

 
 

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)
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6. COUNTRY OF REFERENCE  
 
Evidence and Reasons  

 
The applicant presented a  issued in the name  

. There is no evidence before me to suggest that this 
passport is not genuine. 
 
Finding  

 
For the reasons stated above, I am satisfied the applicant, , is a 
citizen of . 
 
I am therefore satisfied that  is the applicant’s country of reference for the 
purpose of assessing protection obligations under the Refugees Convention.  
 
 
7. STATUTORY EFFECTIVE PROTECTION  
 
Evidence and Reasons  

 

The applicant claims to be a citizen of  claims that does not hold any 
other citizenship or have a current right to enter and reside in a third country. 
 
There is no evidence before me indicating that the applicant has a right to enter and 
reside in a safe third country. 

 
Finding 

 
I find that the applicant does not have effective protection in a third country under 
section 36(3) of the Migration Act. 

 
8.  CLAIMS FOR PROTECTION  

s. 47F(1)

s. 47F(1) s. 
47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 
47F

s. 47F(1)

s. 47F(1)
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1 
 
 
 
1. DEFINITION OF A REFUGEE – ARTICLE 1A OF THE REFUGEES 

CONVENTION  
 
Article 1A(2) of the 1951 Refugees Convention as amended by the 1967 Refugees 
Protocol provides that a ‘refugee’ is a person who:  
 
…owing to well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion, is outside the 
country of his nationality and is unable or, owing to such fear, is unwilling to avail 
himself of the protection of that country; or who, not having a nationality and being 
outside the country of his former habitual residence, is unable or, owing to such fear, 
is unwilling to return to it.  

Part B - Assessment of Protection Obligations under the Refugees Convention  

s. 47F(1)
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3. DOES THE HARM FEARED AMOUNT TO PERSECUTION?  
 
Evidence and Reasons  

 
The applicant claims that  

 
 

 

 
The harm and mistreatment feared by the applicant may constitute serious harm under 
The Migration Act section 91R(2):  
(a) a threat to a person’s life or liberty.  
(b) significant physical harassment of the person 
(c) significant physical ill - treatment of the person  
(d) significant economic hardship that threatens the person's capacity to subsist; and 
(f) denial of capacity to earn a livelihood of any kind, where the denial threatens the 

person's capacity to subsist. 
 
 
Finding 

 

In addition to paragraph 91R(1)(a) of the Migration Act being met, I am satisfied the 
harm feared is serious harm and systematic and discriminatory conduct as required by 
paragraphs 91R(1)(b) and (c) of the Migration Act. Therefore, I am satisfied the harm 
feared amounts to persecution.  
 
4. IS THE FEAR WELL-FOUNDED?  
 
Country Information 

 

s. 47F(1)

s. 47F(1)

s. 47F(1)
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s. 47F(1)
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s. 47F(1)
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R
e

le
a

se
d

 b
y 

D
e

p
a

rt
m

e
n

t o
f 

H
o

m
e

 A
ff

a
ir

s 
u

n
d

e
r 

th
e

 F
re

e
d

o
m

 o
f I

nf
or

m
at

io
n 

A
ct

 1
98

2 

FOI DOCUMENT #6



R
e

le
a

se
d

 b
y 

D
e

p
a

rt
m

e
n

t o
f 

H
o

m
e

 A
ff

a
ir

s 
u

n
d

e
r 

th
e

 F
re

e
d

o
m

 o
f I

nf
or

m
at

io
n 

A
ct

 1
98

2 

FOI DOCUMENT #6



R
e

le
a

se
d

 b
y 

D
e

p
a

rt
m

e
n

t o
f 

H
o

m
e

 A
ff

a
ir

s 
u

n
d

e
r 

th
e

 F
re

e
d

o
m

 o
f I

nf
or

m
at

io
n 

A
ct

 1
98

2 

FOI DOCUMENT #6



  13 

Country information held by the department indicates that  
may face treatment which can amount to persecution by state and non state agents. 
While the law criminalising  is not enforced in , I am 
satisfied that the effect of the law is that state protection is not available for 

who experience discrimination or violence from members of society.  
 

Relocation:  

 
Given that available evidence indicates that societal prejudice against  
occurs throughout  I am not satisfied that the applicant could reasonably be 
expected to relocate to a place where would be safe from the persecution which  
fears. 
 
Finding on relocation 

 

Based on the evidence cited above, I am not satisfied that relocation is either safe or 
reasonable for the applicant. 
 

Finding on well-foundedness 

 
I am satisfied the applicant has a real chance of being persecuted for a Refugees 
Convention reason.  I therefore find the applicant's fear of persecution, as defined under 
the Refugees Convention, is well-founded.  
 
5. DOES A CESSATION CLAUSE APPLY? (ARTICLE 1C)  
 
I am satisfied that the cessation clauses in Article 1C of the Refugees Convention do 
not apply to the applicant.  
 
6. DO THE EXCLUSION CLAUSES APPLY? (ARTICLE 1D, 1E OR 1F)  
 
I am satisfied the exclusion clauses in Articles 1D, 1E or 1F of the Refugees 
Convention do not apply to the applicant.   
 
7. DOES THE APPLICANT COME WITHIN ARTICLE 33(2) OF THE 
REFUGEES CONVENTION, IN RESPECT OF ITS EXPRESS EXCEPTION TO 
THE PROHIBITION ON REFOULEMENT? 
 
I find that the applicant does not come within either of the exceptions in Article 33(2) of 
the Refugees Convention. 
 
8.  FINDING UNDER THE REFUGEES CONVENTION  
 
I am satisfied that the applicant, , is a person to whom Australia 
has protection obligations, under the Refugees Convention as amended by the Refugees 
Protocol, as prescribed by paragraph 36(2)(a) of the Migration Act, and subclause 
866.221(2) of Schedule 2 to the Migration Regulations. 

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 
47F

s. 
47F

s. 47F(1)

s. 47F(1)
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  14 

 
As I am satisfied that Australia has protection obligations to the applicant,  

 under the Refugees Convention as amended by the Refugees Protocol 
and, therefore, under paragraph 36(2)(a) of the Migration Act and subclause 866.221(2) 
of Schedule 2 to the Migration Regulations, I have not made an assessment as to 
whether the applicant, , is owed protection obligations under 
paragraph 36(2)(aa) of the Migration Act and the associated complementary protection 
provisions in the Migration Regulations.  

 
 
 
 

 
1. TIME OF DECISION CRITERIA  
 
Time of Decision Criteria - Migration Regulations 866.22 
 
I am also satisfied that the applicant  has: 
 

 undergone medical examinations carried out by a Medical Officer of the 
Commonwealth or another medical practitioner approved by the Minister or a 
medical officer employed by an organisation approved by the Minister; 

 
 undergone a chest x-ray by a medical practitioner who is qualified as a 

radiologist in Australia, or is under 12 years of age and is not a person in respect 
of whom a relevant medical practitioner has requested such an examination or is 
a person who the Minister is satisfied should not be required to undergo a chest 
x-ray examination at this time; 

 
 satisfied public interest criteria 4001, 4002 and 4003A; 

 
 satisfied the Australian Values Statement requirement, public interest criterion 

4019; 
 

 satisfied the Minister that the grant of a visa is in the national interest; and  
 

 Not been offered a temporary stay in Australia by the Australian Government 
for the purposes of regulation 2.07AC. 

 
I am also satisfied the applicant is in Australia. 

 
Accordingly, I find that  has met all prescribed Time of Decision 
criteria for the grant of a Subclass 866 (Protection) visa. 
 

Part D – Time of Decision Criteria and Decision on Protection (Class 
XA) visa application 

Part C – Assessment of Protection Obligations under the Complementary Protection 
provisions in the Migration Act  

s. 
47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)
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2.  DECISION ON PROTECTION (CLASS XA) VISA APPLICATION 
 
I am satisfied that  is a person to whom Australia has protection 
obligations for the purposes of paragraph 36(2)(a) of the Migration Act and subclause 
866.221(2) of Schedule 2 to the Migration Regulations. I am also satisfied that the 
applicant meets all other applicable requirements for the grant of a visa. Accordingly, I 
grant  a Protection (Class XA) visa.  
 
 
 
 
 
 
 

 
 

Delegate of the Minister for Immigration and Citizenship for the purposes of section 65 
of the Migration Act. 
      

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)

s. 22(1)(a)(ii)
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PROTECTION VISA ASSESSMENT 
 

APPLICATION SUMMARY 
 
Applicant details  
 

  

Assessment finding  
 
For the reasons outlined below, I recommend that  (the applicant) is a person 
in respect of whom Australia has protection obligations as outlined in s36(2)(a) of the 
Migration Act 1958 (the Act).  
 
As I recommend the person is a refugee, I have not considered s36(2)(aa) of the Act, the 
criterion for the grant of a Protection visa on complementary protection grounds. 
 
I have not considered the criteria referred to in s 36(1A)(a) of the Act or the criteria in  
Schedule 2 of the Migration Regulations for a Protection (class XA, subclass 866) visa, 
therefore I have not yet made a decision in relation to whether the applicant meets the criteria 
for a grant of a Protection visa. 
 
This finding is not an exercise of the power under s65 of the Act. 
 
 
Applicant history/migration history

 
 
 

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)

s. 22(1)(a)(ii)
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Summary of protection claims 
 

FINDINGS PRELIMINARY TO ASSESSMENT OF PROTECTION 
CLAIMS 
 
Identity assessment 
 
The applicant has provided the following documentary evidence of identity, nationality and 
citizenship:  
 

•    A certified copy of 1 The original was 
presented at interview on   

 
There is no evidence before me indicating that any of the documents provided is a bogus 
document as defined in s5(1) of the Act. 
 
The applicant has provided sufficient evidence of their identity which is consistent with their 
narrative and biometrics. A check of relevant systems has revealed no information that raises 
concern that the applicant has given a false identity. 

For the reasons provided above, and for the purposes of this assessment, I find the applicant’s 
identity is as listed above.  

 

Protection in another country – section 36(3)-36(7)   
 
I have found the applicant to be a national of The applicant claims that they do not 
hold citizenship of any other country or have a current right to enter and reside in any other 
country. There is no material evidence before me which contradicts this claim.   
 
Finding 
I find that, based on the evidence before me, the applicant does not have a right to enter and 
reside in a country other than their country of citizenship.  
 
I accept that, as the applicant does not have a current right to enter and reside in a country other 
than their country of citizenship, s36(3) of the Act does not apply to them. 

  

s. 
47F(

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s
. 

s. 22(1)(a)(ii)
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While in Australia, has the applicant engaged in conduct for the purpose of strengthening 
their claim/s? – s 5J(6) of the Act 

There is no evidence before me to suggest that the applicant has engaged in conduct in 
Australia for the purpose of strengthening claim to be a refugee.  
Finding 
I find that the applicant has not engaged in conduct in Australia for the purpose of 
strengthening claim to be a refugee within the meaning of section 5H of the Act.  Therefore, 
pursuant to s5J(6) of the Act, I have not disregarded this conduct in determining whether the 
applicant has a well-founded fear of persecution.     
 
I find that the applicant’s fear of persecution is well-founded. 

 

Finding on refugee criterion – s36(2)(a) 
 
Finding on s5H(1) of the Act 
I am satisfied that  is a refugee as defined by s5H(1) of the Act. 
 
Exception to the meaning of a Refugee - s5H(2) of the Act  
 
 
Are there serious reasons for considering the applicant has committed acts set out in 
subsections 5H(2)(a), (b) or (c) of the Act?  
 
Finding 
I am satisfied the exclusion clauses in paragraphs in 5H(2)(a), (b) or (c) of the Act do not apply 
to the applicant. 
 
COMPLEMENTARY PROTECTION CRITERION ASSESSMENT – 
s36(2)(aa) of the Act 
 
Since I find the applicant to be a refugee, Complementary Protection criterion assessment is not 
relevant to the applicant.  

SECURITY AND SERIOUS CRIME OR DANGER TO THE 
COMMUNITY ASSESSMENT – subsections 36(1B) and 36(1C) of the Act 
 
Security assessment – s36(1B) of the Act 
 
An Adverse Security Assessment (ASA) has not been received for this applicant,  

This means  is not assessed by the Australian Security Intelligence 
Organisation (ASIO) to be directly or indirectly a risk to security within the meaning of the 
Australian Security Intelligence Organisation Act 1979.  
 
Serious crime or danger to community or security – s 36(1C) of the Act  
 
Is the applicant considered to be a danger to Australia’s security?  
 

s. 
47F(

s. 
47F(

s. 47F(1)

s. 47F(1)

s. 47F(1) s. 47F(1)

s. 22(1)(a)(ii)
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Appendix A - Material before the case officer
 

1. Departmental file  relating to the applicant. 
2. Australian case law as footnoted throughout the recommendation. 
3. Country information as footnoted throughout the recommendation.  
4. Department of Foreign Affairs and Trade reports (see Direction No.56).  
5. The United Nations High Commissioner for Refugees Handbook on Procedures and 
 Criteria for Determining Refugee Status under the 1951 Convention and the 1967 
 Protocol relating to the Status of Refugees, Re-issued, Geneva, December 2011  (the 
 UNHCR Handbook) 
6. Procedures Advice Manual 3: Refugee Law Guidelines 
7. Procedures Advice Manual 3: Complementary Protection Guidelines 
8. Protection Visa Common Processing Guidelines 
 

s. 22(1)(a)(ii)

s. 22(1)(a)(ii)
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1 

 

PROTECTION VISA DECISION RECORD 

Part 1: Application summary 

Part 2: Assessment details 

The applicant, , is refused a Protection visa subclass XA-866 Permanent Protection Visa 
under s65 of the Migration Act 1958 (the Act) for the following reason/s: 

The applicant is not a person in respect of whom Australia has protection obligations as outlined in 
s36(2)(a) or s36(2)(aa) and is not a member of the same family unit as a non-citizen in respect of 
whom the Minister is satisfied Australia has protection obligations and who holds a Protection visa of 
the same class as that applied for by the applicant (s36(2)(b) and s36(2)(c) of the Migration Act 1958 
(the Act)). 

Part 3: Migration history and identity assessment 

I accept the applicant’s identity is: 

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)
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3 

 
  

At the time of application, the applicant claimed  
 
 
 
 
 

  

 
 

  

At the time of application, the applicant stated: 

 

 

 

 

 

At interview, the applicant claimed  
 
 

.  

 
 

  

It is acknowledged that the applicant has made serious allegations against  
. Nevertheless, having considered the inconsistent and implausible nature of the claims 

provided by the applicant at the time of application and at interview, I am not satisfied that has 
provided an open and honest account of  employment with  and  marriage to 

. In reaching this conclusion, I have given weight to the following: 

 The applicant failed to provide consistent testimony as to how  started working at  
. Despite initially claiming that the job was organised by  

subsequently claimed that it was arranged by . 
 The applicant was not consistent in relation to the circumstances surrounding marriage to 

. Despite indicating at the time of application that was tricked into marrying  
 and that the relationship was not genuine, at interview indicated that while  

employers forced  to marry  also attempted to . 
The applicant failed to provide a plausible explanation as to why they would have arranged to 

. 
 The applicant has been unable to provide a convincing explanation as to why  

 would force the applicant into a marriage with  against will 
and without knowledge. The applicant’s attempt to frame  as a victim who was tricked 
into marriage was inconsistent and unconvincing.  

Based on the information and evidence before me, I am of the opinion that the applicant knowingly 
entered into a fraudulent marriage with  and lodged a  in 
an attempt to obtain permanent residence in Australia. I am of the opinion that the applicant’s 

                                                      

s. 47F(1) s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 
47F(

s. 
47F(

s. 47F(1) s. 
47F(

s. 47F(1)

s. 
47F(

s. 47F(1)

s. 47F(1)

s. 
47F(1)

s. 47F(1) s. 
47F(1

s. 
47F(1)

s. 47F(1) s. 
47F(1)

s. 
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inconsistent and implausible claims and testimony in relation to this matter greatly damages  
credibility and is evidence of a willingness to fabricate testimony in order to mislead the Department.  

 
 
 

 
 
 
 
 

  

At interview, the applicant claimed  
 

 
 

 
  

In support of  claim  the applicant submitted a Statutory Declaration from a person 
named .6 According to this Statutory Declaration, dated,  

  

 
 
 
 

 
 
 

    
 

 
.  

 
 
 

  

 
 

 
 

 
 

  

 
 
 

 

                                                      

s. 47F(1)

s. 47F(1)

s. 
47F(

s. 47F(1)

s. 47F(1) s. 47F(1)
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s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 
47F(

s. 22(1)(a)(ii)
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s. 47F(1)

s. 22(1)(a)(ii)
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Part 6: Australia’s protection obligations 
Protection in another country assessment 
 

I find that based on the evidence before me, the applicant does not have a right to enter and reside in 
a country other than I accept that s36(3) of the Act does not apply to the applicant.  

Refugee criteria assessment—s36(2)(a) of the Act 

As stated in Part 5 of this decision, I find that the applicant’s claims are not credible, and the applicant 
does not genuinely fear returning to for the reasons claimed. Accordingly I am not satisfied 
that there is a real chance of persecution for one or more of the reasons mentioned in subsection 
5J(1)(a) in the receiving country. Therefore the applicant is not a refugee as defined in section 5H and 
the criterion in paragraph 36(2)(a) of the Act is not satisfied for this reason.  

Finding on refugee criteria—s36(2)(a) of the Act  

I am not satisfied that  is a refugee as defined by s5H(1) of the Act. Therefore, I am also 
not satisfied  is a person in respect of whom Australia has protection obligations as 
outlined in s36(2)(a) of the Act. 

As I am not satisfied  is a refugee, as defined by s5H(1) of the Act, an assessment in 
relation to s5H(2) of the Act has not been made.  

Complementary protection criteria assessment—s36(2)(aa) of the Act 

As stated in Part 5 of this decision, I find that the applicant’s claims are not credible, and the applicant 
does not genuinely fear returning to  for the reasons claimed. Accordingly I find there are not 
substantial grounds for believing that, as a necessary and foreseeable consequence of being 
removed to  there is a real risk the applicant will suffer significant harm as required by 
s36(2)(aa). 

 

Finding on complementary protection criteria—s36(2)(aa) of the Act 

I am not satisfied that there are substantial grounds for believing that, as a necessary and foreseeable 
consequence of being removed to  there is a real risk  will suffer significant 
harm as outlined in s36(2)(aa) of the Act. Therefore,  is not a person in respect of whom 
Australia has protection obligations as outlined in s36(2)(aa) of the Act.  

As I am not satisfied  is a person in respect of whom Australia has protection obligations 
an assessment in relation to s36(2C) has not been made. 

 

Finding on Australia’s protection obligations 

I am not satisfied that  is a refugee as defined by s5H(1) of the Act. Therefore, I am also 
not satisfied  is a person in respect of whom Australia has protection obligations as 
outlined in s36(2)(a) of the Act.   

As I am satisfied  is not a refugee, as defined by s5H(1) of the Act, an assessment in 
relation to s5H(2) was not made. 

I am not satisfied there are substantial grounds for believing that, as a necessary and foreseeable 
consequence of  being removed to , there is a real risk  will suffer significant 
harm as defined in s36(2A) of the Act. 

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1) s. 

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)
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Attachment B—Protection obligations applicable law 
Migration Act 1958 

Section 5H – meaning of refugee 
(1) For the purposes of the application of this Act and the regulations to a particular person in 

Australia, the person is a refugee if the person: 

(a) in a case where the person has a nationality—is outside the country of his or her nationality 
and, owing to a well-founded fear of persecution, is unable or unwilling to avail himself or herself 
of the protection of that country; or 

(b) in a case where the person does not have a nationality—is outside the country of his or her 
former habitual residence and owing to a well-founded fear of persecution, is unable or unwilling 
to return to it. 

Section 5J – meaning of well-founded fear of persecution 
(1) For the purposes of the application of this Act and the regulations to a particular person, the 

person has a well-founded fear of persecution if: 

(a) the person fears being persecuted for reasons of race, religion, nationality, membership of a 

particular social group or political opinion; and 

(b) there is a real chance that, if the person returned to the receiving country, the person would 
be persecuted for one or more of the reasons mentioned in paragraph (a); and 

(c) the real chance of persecution relates to all areas of a receiving country. 

Note: For membership of a particular social group, see sections 5K and 5L. 

(2) A person does not have a well-founded fear of persecution if effective protection measures are 
available to the person in a receiving country. 

Note: For effective protection measures, see section 5LA. 

(3) A person does not have a well-founded fear of persecution if the person could take reasonable 
steps to modify his or her behaviour so as to avoid a real chance of persecution in a receiving 
country, other than a modification that would: 

(a) conflict with a characteristic that is fundamental to the person’s identity or conscience; or 

(b) conceal an innate or immutable characteristic of the person; or 

(c) without limiting paragraph (a) or (b), require the person to do any of the following: 

(i) alter his or her religious beliefs, including by renouncing a religious conversion, or conceal 
his or her true religious beliefs, or cease to be involved in the practice of his or her faith; 

(ii) conceal his or her true race, ethnicity, nationality or country of origin; 

(iii) alter his or her political beliefs or conceal his or her true political beliefs; 

(iv) conceal a physical, psychological or intellectual disability; 

(v) enter into or remain in a marriage to which that person is opposed, or accept the forced 

marriage of a child; 

(vi) alter his or her sexual orientation or gender identity or conceal his or her true sexual 

orientation, gender identity or intersex status. 

(4) If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a): 

(a) that reason must be the essential and significant reason, or those reasons must be the 
essential and significant reasons, for the persecution; and 

(b) the persecution must involve serious harm to the person; and 

(c) the persecution must involve systematic and discriminatory conduct. 

s. 22(1)(a)(ii)
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(5) Without limiting what is serious harm for the purposes of paragraph (4)(b), the following are 
instances of serious harm for the purposes of that paragraph: 

(a) a threat to the person’s life or liberty; 

(b) significant physical harassment of the person; 

(c) significant physical ill-treatment of the person; 

(d) significant economic hardship that threatens the person’s capacity to subsist; 

(e) denial of access to basic services, where the denial threatens the person’s capacity to 
subsist; 

(f) denial of capacity to earn a livelihood of any kind, where the denial threatens the person’s 
capacity to subsist. 

(6) In determining whether the person has a well-founded fear of persecution for one or more of the 
reasons mentioned in paragraph (1)(a), any conduct engaged in by the person in Australia is to be 
disregarded unless the person satisfies the Minister that the person engaged in the conduct 
otherwise than for the purpose of strengthening the person’s claim to be a refugee. 

Section 36 Protection visas – criteria provided for by this Act 
(2) A criterion for a protection visa is that the applicant for the visa is: 

(a) a non-citizen in Australia in respect of whom the Minister is satisfied Australia has protection 
obligations because the person is a refugee; or 

(aa) a non-citizen in Australia (other than a non-citizen mentioned in paragraph (a)) in respect of 
whom the Minister is satisfied Australia has protection obligations because the Minister has 
substantial grounds for believing that, as a necessary and foreseeable consequence of the non-
citizen being removed from Australia to a receiving country, there is a real risk that the non-
citizen will suffer significant harm; or 

(b) a non-citizen in Australia who is a member of the same family unit as a non-citizen who: 

(i) is mentioned in paragraph (a); and 

(ii) holds a protection visa of the same class as that applied for by the applicant; or 

(c) a non-citizen in Australia who is a member of the same family unit as a non-citizen who: 

(i) is mentioned in paragraph (aa); and 

(ii) holds a protection visa of the same class as that applied for by the applicant. 

(2A) A non-citizen will suffer significant harm if: 

(a) the non-citizen will be arbitrarily deprived of his or her life; or 

(b) the death penalty will be carried out on the non-citizen; or 

(c) the non-citizen will be subjected to torture; or 

(d) the non-citizen will be subjected to cruel or inhuman treatment or punishment; or 

(e) the non-citizen will be subjected to degrading treatment or punishment. 

(2B) However, there is taken not to be a real risk that a non-citizen will suffer significant harm in a 
country if the Minister is satisfied that: 

(a) it would be reasonable for the non-citizen to relocate to an area of the country where there 
would not be a real risk that the non-citizen will suffer significant harm; or 

(b) the non-citizen could obtain, from an authority of the country, protection such that there would 
not be a real risk that the non-citizen will suffer significant harm; or 

(c) the real risk is one faced by the population of the country generally and is not faced by the 
non-citizen personally. 

  

s. 22(1)(a)(ii)

R
e

le
a

se
d

 b
y 

D
e

p
a

rt
m

e
n

t o
f 

H
o

m
e

 A
ff

a
ir

s 
u

n
d

e
r 

th
e

 F
re

e
d

o
m

 o
f I

nf
or

m
at

io
n 

A
ct

 1
98

2 

FOI DOCUMENT #17



11 

 

Protection obligations 

(3) Australia is taken not to have protection obligations in respect of a non-citizen who has not taken 
all possible steps to avail himself or herself of a right to enter and reside in, whether temporarily or 
permanently and however that right arose or is expressed, any country apart from Australia, 
including countries of which the non-citizen is a national. 

(4) However, subsection (3) does not apply in relation to a country in respect of which: 

(a) the non-citizen has a well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion; or 

(b) the Minister has substantial grounds for believing that, as a necessary and foreseeable 
consequence of the non-citizen availing himself or herself of a right mentioned in subsection 
(3), there would be a real risk that the non-citizen will suffer significant harm in relation to the 
country. 

(5) Subsection (3) does not apply in relation to a country if the non-citizen has a well-founded fear 
that: 

(a) the country will return the non-citizen to another country; and 

(b) the non-citizen will be persecuted in that other country for reasons of race, religion, 
nationality, membership of a particular social group or political opinion. 

(5A) Also, subsection (3) does not apply in relation to a country if: 

(a) the non-citizen has a well-founded fear that the country will return the non-citizen to another 
country; and 

(b) the Minister has substantial grounds for believing that, as a necessary and foreseeable 
consequence of the non-citizen availing himself or herself of a right mentioned in subsection (3), there 
would be a real risk that the non-citizen will suffer significant harm in relation to the other country.   

 

 

s. 22(1)(a)(ii)
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PROTECTION VISA ASSESSMENT 
 
 

APPLICATION SUMMARY 
 
Applicant details  
 

  
 

 
Assessment finding  
 
For the reasons outlined below, I recommend that  (the applicant) is a person 
in respect of whom Australia has protection obligations as outlined in s36(2)(a) of the 
Migration Act 1958 (the Act).  
 
As I recommend the person is a refugee, I have not considered s36(2)(aa) of the Act, the 
criterion for the grant of a Protection visa on complementary protection grounds. 
 
I have not considered the criteria referred to in s 36(1A)(a) of the Act or the criteria in  
Schedule 2 of the Migration Regulations for a Protection (class XA, subclass 866) visa, 
therefore I have not yet made a decision in relation to whether the applicant meets the criteria 
for a grant of a Protection visa. 
 
This finding is not an exercise of the power under s65 of the Act. 
 
 
Applicant history/migration history

 

s. 22(1)(a)(ii)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)
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Summary of protection claims 
 

The applicant’s detailed written claims are on the Department of Immigration and Border 
Protection (department) file    
 
The applicant’s protection claims are summarised below:  
 

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)
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FINDINGS PRELIMINARY TO ASSESSMENT OF PROTECTION 
CLAIMS 
 
Identity assessment 
 
The applicant provided the following documentary evidence of their identity, nationality or 
citizenship:  
 

      
     

There is no evidence before me indicating that any of the documents provided is a bogus 
document as defined in s5(1) of the Act. 
 
The applicant has provided sufficient evidence of their identity which is consistent with their 
narrative and biometrics. A check of relevant systems has revealed no information that raises 
concern that the applicant has given a false identity. 

For the reasons provided above, and for the purposes of this assessment, I find the applicant’s 
identity is as listed.  

                                                 

s. 47F(1)

s
 

s. 22(1)(a)(ii)
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As outlined above the applicant claims  

 
 
 
 
 

 The 
applicant’s testimony at interview was plausible and persuasive in the context of country reports cited 
above about . Consequently, I accept as 
credible the applicant’s claim that  has been ostracised and subjected to verbal abuse and threats as 
outlined by   
 
After considering the applicant’s claims in  Protection Visa application and oral testimony 
at the Protection visa interview, I accept that the following as findings of fact: 
 

 The applicant is a . 
 The applicant . 
 The applicant has been ostracised, physical and verbally abused and threatened by 

family and relatives. 
 fears that family and friends could harm  returns to  because 

. This includes a fear of physical harm or being forcibly 
hospitalised for treatment.  

 The applicant has a subjective fear of the  community and the  
authorities in  such as the security forces and the police because  

 
 
Australia’s protection obligations 
 
Sections 36(2)(a) and (aa) of the Act set out criteria for the grant of a Protection visa.  
 
Under s36(2)(a), a criterion for the grant of a Protection visa is that the Minister is satisfied that 
Australia has protection obligations in respect of the applicant because the applicant is a 
refugee as defined by s5H of the Act. 
 
Under s36(2)(aa), a criterion for the grant of a Protection visa is that the Minister is satisfied 
that Australia has protection obligations in respect of the applicant because the Minister has 
substantial grounds for believing that, as a necessary and foreseeable consequence of the 
applicant being removed from Australia to a receiving country, there is a real risk that the 
applicant will suffer significant harm.  
 
Section 36 of the Act also sets out criteria which must be satisfied for the grant of a Protection 
visa where the applicant is a non-citizen in Australia who is a member of the same family unit 
as a non-citizen who holds a Protection visa and meets one of the two criteria described above.  
 

s. 47F(1)

s. 
47F(
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47F(
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s. 47F(1)
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47F(1

s. 47F(1)
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s. 47F(1)
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s. 47F(1)
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s. 47F(1)

s. 22(1)(a)(ii)
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I accept that  who are identified as  may face a real chance of 
family and societal discrimination and violence that amounts to persecution. In light of the 
applicant’s testimony and evidence, I am satisfied that there is a real chance that  would be 
subjected to serious harm at the hands of  family and community if returns to  
as . I also accept that if seeks police protection, there is a real chance that 

may be denied adequate protection and there is a real possibility that the police may perpetuate 
persecution on the basis of . Consequently, I do not find that the applicant would be 
able to avoid harm and mistreatment at the hands of family be reporting them to the police.  
 

s. 47F(1)

s. 
47Fs. 

47F
s. 47F(1)

s. 47F(1) s. 
47Fs. 

47

s. 
47F(

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)
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47F(

s. 22(1)(a)(ii)
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With consideration to the country information above, it would seem plausible that if the 
applicant’s family members or members of the community attempt to seriously harm , the 
police would not offer affective state protection. It is also apparent the persons most at risk of 
being harmed in detention include . Given the legal prohibition against 

 and the ongoing reports of harassment and physical abuse by law 
enforcement agencies, such as the use of , I am satisfied that the 

 authorities remain unwilling to provide adequate state protection to .  
 

I find that effective protection measures, as defined in section 5LA, are not available to the 
applicant in the receiving country. 
 
Finding 
I find that effective protection measures, as defined in s5LA, are not available to the applicant 
in the receiving country. 
 
Could the applicant take reasonable steps to modify their behaviour so as to avoid a real 
chance of persecution - other than a modification outlined in s5J(3)(a) (b) or (c) of the 
Act?  
While it may be possible to avoid the adverse attention of the authorities by maintaining a private 
or discreet practice of , I am mindful that Appellant S395/2002 v MIMA24 
established that such an expectation is not reasonable.  

 
The applicant’s claims are related to  membership of the particular social group  

. Under s5J(3)(c)(i) - (vi) the concealment of immutable or innate characteristics such 
as  are excepted from an applicant taking ‘reasonable steps’ to modify their 
behaviour.30  
 
Finding 
I find that the applicant could not take reasonable steps to modify their behaviour to avoid a 
real chance of persecution as outlined in s5J(3). 
 
While in Australia, has the applicant engaged in conduct for the purpose of strengthening 
their claim/s? – s 5J(6) of the Act 

There is no evidence that the applicant has engaged in conduct for the purpose of strengthening 
their claims.  
 
Finding 
I find that the applicant has not engaged in conduct in Australia for the purpose of 
strengthening their claim to be a refugee within the meaning of section 5H of the Act.  
Therefore, pursuant to s5J(6) of the Act, I have not disregarded this conduct in determining 
whether the applicant has a well-founded fear of persecution.     
 
I find that the applicant’s fear of persecution is well-founded. 

 

Finding on refugee criterion – s36(2)(a) 
 

                                                 
30 PAM3,  s5J(3), Refugee Law Guidelines, 01/01/2016 
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Finding on s5H(1) of the Act 
I am satisfied that  is a refugee as defined by s5H(1) of the Act. 
 
Exception to the meaning of a Refugee - s5H(2) of the Act  
 
 
Are there serious reasons for considering the applicant has committed acts set out in 
subsections 5H(2)(a), (b) or (c) of the Act?  
 
Finding 
I am satisfied the exclusion clauses in paragraphs in 5H(2)(a), (b) or (c) of the Act do not apply 
to the applicant. 
 
COMPLEMENTARY PROTECTION CRITERION ASSESSMENT – 
s36(2)(aa) of the Act 
 
Since I find the applicant to be a refugee, Complementary Protection criterion assessment is not 
relevant to the applicant.  

SECURITY AND SERIOUS CRIME OR DANGER TO THE 
COMMUNITY ASSESSMENT – subsections 36(1B) and 36(1C) of the Act 
 
Security assessment – s36(1B) of the Act 
 
An Adverse Security Assessment (ASA) has not been received for this applicant,  

. This means  is not assessed by the Australian Security Intelligence 
Organisation (ASIO) to be directly or indirectly a risk to security within the meaning of the 
Australian Security Intelligence Organisation Act 1979.  
 
Serious crime or danger to community or security – s 36(1C) of the Act  
 
Is the applicant considered to be a danger to Australia’s security?  
 
As noted above, there is currently no evidence before me at time of this assessment to indicate 
that the applicant is considered a risk to national security.  
 
Has the applicant been convicted by a final judgement of a particularly serious crime and 
considered to be a danger to the Australian community? – s5M of the Act  
 
There is currently no evidence before me at the time of this assessment to indicate that the 
applicant has been convicted by a final judgement of a particularly serious crime and 
considered to be a danger to the Australian community.  
 
Finding  
I do not consider, on reasonable grounds, that the applicant is a danger to Australia’s security; 
or having been convicted by a final judgement of a particularly serious crime, is a danger to the 
Australian community. 
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Appendix A - Material before the case officer
 

1. Departmental file  relating to the applicant. 
2. Australian case law as footnoted throughout the recommendation. 
3. Country information as footnoted throughout the recommendation.  
4. Department of Foreign Affairs and Trade reports (see Direction No.56).  
5. The United Nations High Commissioner for Refugees Handbook on Procedures and 
 Criteria for Determining Refugee Status under the 1951 Convention and the 1967 
 Protocol relating to the Status of Refugees, Re-issued, Geneva, December 2011  (the 
 UNHCR Handbook) 
6. Procedures Advice Manual 3: Refugee Law Guidelines 
7. Procedures Advice Manual 3: Complementary Protection Guidelines 
8. Protection Visa Common Processing Guidelines 
 

s. 22(1)(a)(ii)

s. 22(1)(a)(ii)
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PROTECTION VISA DECISION RECORD 

Part 1: Application summary 

 

Part 2: Assessment details 

The applicant,  is refused a Protection visa subclass XA-866 Permanent Protection 
Visa under s65 of the Migration Act 1958 (the Act) for the following reasons: 
 
The applicant is not a person in respect of whom Australia has protection obligations as outlined in 
s36(2)(a) or s36(2)(aa) and is not a member of the same family unit as a non-citizen in respect of 
whom the Minister is satisfied Australia has protection obligations and who holds a Protection visa of 
the same class as that applied for by the applicant (s36(2)(b) and s36(2)(c) of the Migration Act 1958 
(the Act)). 

Part 3: Migration history and identity assessment 

Migration history  

Identity  
 
The applicant presented  passport at the PV interview on .  The 
passport will expire on  and a copy of the passport is held on departmental 
records.1  
 

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)
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There is no evidence before me indicating that the document provided is a bogus document as 
defined in s5(1) of the Act. 
 
The applicant has provided sufficient evidence of their identity which is consistent with their narrative 
and biometrics. A check of relevant systems has revealed no information that raises concern that the 
applicant has given a false identity. 
 
For the reasons provided above, and for the purposes of this assessment, I find the applicant’s 
identity is as listed above.  
 
I accept the applicant’s identity is: 

Part 4: Protection claims 

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)
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Part 5: Findings of fact 

Section 5AAA was introduced as an amendment to the Act in the Migration Amendment (Protection 
and Other Measures) Act 2015 and provides that it is the responsibility of an applicant for a protection 
visa to specify all particulars of his or her protection claims and provide sufficient evidence to 
establish the claims. 5AAA is intended to encourage PV applicants to present all claims with their 
primary application to assist the decision maker to establish the relevant facts.3 
 
Decision makers should be sensitive to the difficulties often faced by asylum seekers and may need 
to give the benefit of the doubt if the asylum seeker is generally credible but is unable to substantiate 
their claims. However, a decision maker is not required to accept uncritically an asylum seeker's 
claims and the asylum seeker is not entitled to have their claims accepted simply because there is a 
possibility that they might be true.4  
 
Statement of claims: 
 

 

 
For the purposes of this assessment, I accept that the applicant has only told  from 

 that . I also accept that the applicant wrote the statement of claims that  
submitted to the Department. 
 
 
Claims concerning : 
 

 
  

 
 

 
  

 

3 PAM3, Refugee and Humanitarian, PAM, Protection visas, All applications, Common Processing Guidelines, s 36-37 

4 PAM3, Refugee and Humanitarian, Asylum claims, Assessing Credibility. 

s. 47F(1)

s. 47F(1)
s. 47F(1) s. 

47
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 I 

accept that the applicant is a practising  Nevertheless, for reasons outlined elsewhere in my 
decision, I do not accept that the applicant ceased attending  in  after   
 
 
Employment: 
 

 
It was put to the applicant that recorded occupation as a  on the Passenger Card 

completed prior to arrival in Australia. The applicant agreed that did this. When asked if is a 
, the applicant said that  

. The applicant claimed that  
for  for about  years, and stopped  around  For the purposes of this 
assessment, I accept that the applicant’s employment history is as stated.  
 
Claims related to  relationship with : 
 

s. 47F(1)

s. 47F(1)
s. 47F(1) s. 47F(1)

s. 47F(1)

s. 
s. s. s. 

s. 47F(1)

s. 47F(1)

s. s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 
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Having carefully considered the applicant’s claims concerning relationship with , I am 
not satisfied that has provided an open and honest account of this relationship and the custody of 

children. In reaching this conclusion, I have given weight to the following: 
 

 I am of the opinion that the applicant regularly wore a wedding band in the past and that  
has sought to mislead the Department about this. In reaching this conclusion, I have given 
weight to the photographic evidence from  which shows that the applicant 
consistently wore a ring on  ring finger, and the applicant’s inability to provide a coherent, 
consistent and plausible explanation about these photographs.  I find that this constitutes 
evidence that the applicant has sought to mislead the Department about the nature of  
relationship with   
 

s. 47F(1)

s. s. 47F(1)
s. 

s. 
47F
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s. 47F(1)

s. 
47
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 The applicant has failed to provide consistent testimony about the custody of children. In 
 original statement of claims, the applicant did not mention that  partner returned  

children to  about  months after taking them away.  
 

 The applicant’s testimony concerning the custody of  children was unconvincing. I do not 
find it plausible that  would have returned the children to the applicant’s care if  
held strong negative views about .  
 

 As outlined elsewhere in this decision, adverse credibility findings concerning other elements 
of the applicant’s protection claims, lead me to conclude that the applicant is willing to 
fabricate claims in order to mislead the Department.  
 

Given the adverse findings above, I do not accept that the applicant is estranged from partner, 
  

 
 
Claims related to an incident at : 
 
 

s. 
s. 
47s. 

s. 

s. 47F(1) s. 
s. 47F(1)

s. 
47Fs. 47F(1)
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Having carefully considered the applicant’s claims concerning the assault at , I find that 
the applicant has fabricated this claim. In reaching this conclusion, I have given weight to the 
following: 
 

 The applicant was not consistent about the nature of relationship with . Despite 
originally claiming that  had been in a relationship with  at the time of the attack,  
contradicted this claim at interview. The applicant’s account of the events leading up to the 
attack were not consistent. The applicant was not consistent about  dealings with the 
police. In statement of claims the applicant indicated that the police detained  for 
further investigation, but at interview did not advance this claim. 
 

 The applicant’s claim that news of the event had reached the police before arrived at the 
station, and they refused to assist  because they knew  was unconvincing. 
The applicant was unable to provide a plausible explanation as to why the police would have 
refused to accept account of the incident.  
 

 The applicant was unable to provide a consistent account as to when told that  
  

 
 Adverse credibility findings concerning other elements of the applicant’s protection claims, 

lead me to conclude that the applicant is willing to fabricate claims in order to mislead the 
Department.  

 
 
Claim to have been . 
 

 
 

  

s. 47F(1)

s. 47F(1)
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47F
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s. 
s. 
47F

s. 
47Fs. 

s. 
47Fs. 47F(1)

s. 

s. 
47F

s. 
47F(1)

s. 
47F

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)

R
e

le
a

se
d

 b
y 

D
e

p
a

rt
m

e
n

t o
f 

H
o

m
e

 A
ff

a
ir

s 
u

n
d

e
r 

th
e

 F
re

e
d

o
m

 o
f I

nf
or

m
at

io
n 

A
ct

 1
98

2 

FOI DOCUMENT #19



 

 

 
 

 
 
. 

 

 

 

 

 

 
The applicant’s testimony about movements following , was vague, inconsistent, 
evasive and unconvincing. I do not accept that the applicant has provided a credible account of  
residential history from . In reaching this conclusion, I have given weight to 
the following: 
 

s. 47F(1)

s. s. 47F(1)
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s. 47F(1)

s. 22(1)(a)(ii)
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 The applicant has failed to provide consistent testimony about where and with whom  
stayed after . Despite claiming at the time of application that went to stay with a 
friend, the applicant unconvincingly claimed that had actually resided in  
building in  for  months at interview. I find this claim to be belated and 
unconvincing. 

 
 The applicant was inconsistent about where resided prior to travelling to Australia. At the 

time of application claimed that  returned home after an unsuccessful attempt to 
relocate to another part of  also indicated that stayed inside house to 
avoid being attacked. At interview, however, the applicant contradicted this claim by stating 
that  did not spend much time at house and actually returned to the  in 

The applicant’s claims concerning movements during this period were vague, 
inconsistent, evasive and unconvincing.  
 

 The applicant’s claim that  threatened to kill on the streets of  
was belated and unconvincing. I find the applicant’s claim that the  knew  
because a friend had told them about it to be contrived. Furthermore, I find the applicant’s 
assertion that  was  in because was  and  
to be unpersuasive.  
 

 If the applicant genuinely feared being killed by people in , I find it 
implausible that  would return to that area after being threatened in The applicant’s 
assertion that returned to  because was able to move in and out of the 
area “undercover” without being seen was unconvincing. 
 

 The applicant’s testimony concerning the amount of time that spent at house in  
 after returning from was inconsistent and unconvincing. The applicant’s belated 

claim to have returned to  because  realised that it was not possible to stay in 
 without being seen was contradictory and unpersuasive.  

 

I do not accept that the applicant was  from  to . I find that  continued 
to reside at home in   

 

Claims related to : 
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Given the adverse findings outlined elsewhere in this decision, I am of the opinion that the applicant 
has demonstrated a willingness to provide false testimony in relation to personal experiences in 

. I find that the applicant has fabricated significant protection claims in order to mislead 
the Department. In light of these adverse findings, and in the absence of any evidence in support of 

claims, I do not accept that the applicant is .    Consequently, I find that 
the applicant has fabricated claims in relation to having had  in 

  
 

Part 6: Australia’s protection obligations 
 
Protection in another country assessment 
 
As I have found that the applicant does not meet s36(2)(a) or (aa), I also find that it is not necessary 
to assess s36(3) of the Act.  It is not necessary to assess if the applicant has a right to enter and 
reside in a country other than . 

Refugee criteria assessment—s36(2)(a) of the Act 

Available country information indicates that  in  and that the  
 faces violence, harassment, and discrimination.6 This information indicates that the  

.  
 
For the reasons set out at Part 5 above, I have found that the applicant’s protection claims in relation 
to  being targeted for harm because of  are not credible.  
   
I am not satisfied that there is a real chance that, if the applicant was returned to , they will 
be persecuted for one or more of the reasons mentioned in s5J(1)(a) of the Act. Therefore, the applicant 
is not a refugee as defined in s5H and the criterion in s36(2)(a) of the Act is not satisfied for this reason. 

Finding on refugee criteria—s36(2)(a) of the Act  

I am not satisfied that  is a refugee as defined by s5H(1) of the Act. Therefore, I am 
also not satisfied  is a person in respect of whom Australia has protection obligations 
as outlined in s36(2)(a) of the Act. 
 
As I am not satisfied  is a refugee, as defined by s5H(1) of the Act, an assessment in 
relation to s5H(2) of the Act has not been made.  
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s. 
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Attachment A—Material before the decision maker 

Departmental file  relating to the applicant.  

Australian case law as footnoted throughout the assessment record. 

Country information as footnoted throughout the assessment record including any relevant country 
information assessment prepared by the Department of Foreign Affairs and Trade specifically for the 
purpose of assessing protection obligations (see Direction No.56).  

The United Nations High Commissioner for Refugees Handbook on Procedures and Criteria for 
Determining Refugee Status under the 1951 Convention and the 1967 Protocol relating to the Status 
of Refugees, Re-issued, Geneva, December 2011 (the UNHCR Handbook).  

Procedures Advice Manual 3: Refugee and Humanitarian – Refugee Law Guidelines 

Procedures Advice Manual 3: Refugee and Humanitarian – Complementary Protection Guidelines 

Procedures Advice Manual 3: Refugee and Humanitarian – Common Processing Guidelines 

Procedures Advice Manual 3: Refugee and Humanitarian – Permanent protection visas processing 
guidelines 

 

 

Attachment B—Protection obligations applicable law 
Migration Act 1958 

Section 5H – meaning of refugee 
(1) For the purposes of the application of this Act and the regulations to a particular person in 

Australia, the person is a refugee if the person: 

(a) in a case where the person has a nationality—is outside the country of his or her nationality 
and, owing to a well-founded fear of persecution, is unable or unwilling to avail himself or herself 
of the protection of that country; or 

(b) in a case where the person does not have a nationality—is outside the country of his or her 
former habitual residence and owing to a well-founded fear of persecution, is unable or unwilling 
to return to it. 

Section 5J – meaning of well-founded fear of persecution 
(1) For the purposes of the application of this Act and the regulations to a particular person, the 

person has a well-founded fear of persecution if: 

(a) the person fears being persecuted for reasons of race, religion, nationality, membership of a 

particular social group or political opinion; and 

(b) there is a real chance that, if the person returned to the receiving country, the person would 
be persecuted for one or more of the reasons mentioned in paragraph (a); and 

(c) the real chance of persecution relates to all areas of a receiving country. 

Note: For membership of a particular social group, see sections 5K and 5L. 

(2) A person does not have a well-founded fear of persecution if effective protection measures are 
available to the person in a receiving country. 

Note: For effective protection measures, see section 5LA. 

(3) A person does not have a well-founded fear of persecution if the person could take reasonable 
steps to modify his or her behaviour so as to avoid a real chance of persecution in a receiving 
country, other than a modification that would: 

(a) conflict with a characteristic that is fundamental to the person’s identity or conscience; or 

s. 22(1)(a)(ii)
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(b) conceal an innate or immutable characteristic of the person; or 

(c) without limiting paragraph (a) or (b), require the person to do any of the following: 

(i) alter his or her religious beliefs, including by renouncing a religious conversion, or conceal 
his or her true religious beliefs, or cease to be involved in the practice of his or her faith; 

(ii) conceal his or her true race, ethnicity, nationality or country of origin; 

(iii) alter his or her political beliefs or conceal his or her true political beliefs; 

(iv) conceal a physical, psychological or intellectual disability; 

(v) enter into or remain in a marriage to which that person is opposed, or accept the forced 

marriage of a child; 

(vi) alter his or her sexual orientation or gender identity or conceal his or her true sexual 

orientation, gender identity or intersex status. 

(4) If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a): 

(a) that reason must be the essential and significant reason, or those reasons must be the 
essential and significant reasons, for the persecution; and 

(b) the persecution must involve serious harm to the person; and 

(c) the persecution must involve systematic and discriminatory conduct. 

(5) Without limiting what is serious harm for the purposes of paragraph (4)(b), the following are 
instances of serious harm for the purposes of that paragraph: 

(a) a threat to the person’s life or liberty; 

(b) significant physical harassment of the person; 

(c) significant physical ill-treatment of the person; 

(d) significant economic hardship that threatens the person’s capacity to subsist; 

(e) denial of access to basic services, where the denial threatens the person’s capacity to 
subsist; 

(f) denial of capacity to earn a livelihood of any kind, where the denial threatens the person’s 
capacity to subsist. 

(6) In determining whether the person has a well-founded fear of persecution for one or more of the 
reasons mentioned in paragraph (1)(a), any conduct engaged in by the person in Australia is to be 
disregarded unless the person satisfies the Minister that the person engaged in the conduct 
otherwise than for the purpose of strengthening the person’s claim to be a refugee. 

Section 36 Protection visas – criteria provided for by this Act 
(2) A criterion for a protection visa is that the applicant for the visa is: 

(a) a non-citizen in Australia in respect of whom the Minister is satisfied Australia has protection 
obligations because the person is a refugee; or 

(aa) a non-citizen in Australia (other than a non-citizen mentioned in paragraph (a)) in respect of 
whom the Minister is satisfied Australia has protection obligations because the Minister has 
substantial grounds for believing that, as a necessary and foreseeable consequence of the non-
citizen being removed from Australia to a receiving country, there is a real risk that the non-
citizen will suffer significant harm; or 

(b) a non-citizen in Australia who is a member of the same family unit as a non-citizen who: 

(i) is mentioned in paragraph (a); and 

(ii) holds a protection visa of the same class as that applied for by the applicant; or 

(c) a non-citizen in Australia who is a member of the same family unit as a non-citizen who: 

(i) is mentioned in paragraph (aa); and 

s. 22(1)(a)(ii)
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(ii) holds a protection visa of the same class as that applied for by the applicant. 

(2A) A non-citizen will suffer significant harm if: 

(a) the non-citizen will be arbitrarily deprived of his or her life; or 

(b) the death penalty will be carried out on the non-citizen; or 

(c) the non-citizen will be subjected to torture; or 

(d) the non-citizen will be subjected to cruel or inhuman treatment or punishment; or 

(e) the non-citizen will be subjected to degrading treatment or punishment. 

(2B) However, there is taken not to be a real risk that a non-citizen will suffer significant harm in a 
country if the Minister is satisfied that: 

(a) it would be reasonable for the non-citizen to relocate to an area of the country where there 
would not be a real risk that the non-citizen will suffer significant harm; or 

(b) the non-citizen could obtain, from an authority of the country, protection such that there would 
not be a real risk that the non-citizen will suffer significant harm; or 

(c) the real risk is one faced by the population of the country generally and is not faced by the 
non-citizen personally. 
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Protection obligations 

(3) Australia is taken not to have protection obligations in respect of a non-citizen who has not taken 
all possible steps to avail himself or herself of a right to enter and reside in, whether temporarily or 
permanently and however that right arose or is expressed, any country apart from Australia, 
including countries of which the non-citizen is a national. 

(4) However, subsection (3) does not apply in relation to a country in respect of which: 

(a) the non-citizen has a well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion; or 

(b) the Minister has substantial grounds for believing that, as a necessary and foreseeable 
consequence of the non-citizen availing himself or herself of a right mentioned in subsection 
(3), there would be a real risk that the non-citizen will suffer significant harm in relation to the 
country. 

(5) Subsection (3) does not apply in relation to a country if the non-citizen has a well-founded fear 
that: 

(a) the country will return the non-citizen to another country; and 

(b) the non-citizen will be persecuted in that other country for reasons of race, religion, 
nationality, membership of a particular social group or political opinion. 

(5A) Also, subsection (3) does not apply in relation to a country if: 

(a) the non-citizen has a well-founded fear that the country will return the non-citizen to another 
country; and 

(b) the Minister has substantial grounds for believing that, as a necessary and foreseeable 
consequence of the non-citizen availing himself or herself of a right mentioned in subsection (3), there 
would be a real risk that the non-citizen will suffer significant harm in relation to the other country.   

 

 

s. 22(1)(a)(ii)
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PROTECTION VISA DECISION RECORD 

Part 1: Application summary 

Part 2: Assessment details 

The applicant, , is refused a Protection visa subclass XA-866 Permanent 
Protection Visa under s65 of the Migration Act 1958 (the Act) for the following reasons: 
 
The applicant is not a person in respect of whom Australia has protection obligations as outlined in 
s36(2)(a) or s36(2)(aa) and is not a member of the same family unit as a non-citizen in respect of 
whom the Minister is satisfied Australia has protection obligations and who holds a Protection visa of 
the same class as that applied for by the applicant (s36(2)(b) and s36(2)(c) of the Migration Act 1958 
(the Act)). 

Part 3: Migration history and identity assessment 

Identity  
 
The applicant presented  passport at  Protection visa interview on .  
The passport will expire on  and a copy of the passport is held on departmental 
records.1  
 

                                                      
   

s. 47F(1)

s. 47F(1)

s. 47F(1)
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There is no evidence before me indicating that the document provided is a bogus document as 
defined in s5(1) of the Act. 
 
The applicant has provided sufficient evidence of their identity which is consistent with their narrative 
and biometrics. A check of relevant systems has revealed no information that raises concern that the 
applicant has given a false identity. 
 
For the reasons provided above, and for the purposes of this assessment, I find the applicant’s 
identity is as listed above.  
 
I accept the applicant’s identity is: 

 
Part 4: Protection claims 

s. 47F(1)

s. 47F(1)
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Part 5: Findings of fact 

Section 5AAA was introduced as an amendment to the Act in the Migration Amendment (Protection 
and Other Measures) Act 2015 and provides that it is the responsibility of an applicant for a protection 
visa to specify all particulars of his or her protection claims and provide sufficient evidence to 
establish the claims. 5AAA is intended to encourage PV applicants to present all claims with their 
primary application to assist the decision maker to establish the relevant facts.3 
 
Decision makers should be sensitive to the difficulties often faced by asylum seekers and may need 
to give the benefit of the doubt if the asylum seeker is generally credible but is unable to substantiate 
their claims. However, a decision maker is not required to accept uncritically an asylum seeker's 
claims and the asylum seeker is not entitled to have their claims accepted simply because there is a 
possibility that they might be true.4  
 
The applicant’s testimony at interview was consistent with the claims submitted at the time of 
application. Nevertheless, for the reasons outlined below, I am of the opinion that the applicant has 
fabricated  protection claims.  
 
Claim to have : 
 
The applicant claims  

 
                                                      
3 PAM3, Refugee and Humanitarian, PAM, Protection visas, All applications, Common Processing Guidelines, s 36-37 

4 PAM3, Refugee and Humanitarian, Asylum claims, Assessing Credibility. 
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Finding on refugee criteria—s36(2)(a) of the Act  

I am not satisfied that  is a refugee as defined by s5H(1) of the Act. Therefore, 
I am also not satisfied  is a person in respect of whom Australia has protection 
obligations as outlined in s36(2)(a) of the Act. 
 
As I am not satisfied  is a refugee, as defined by s5H(1) of the Act, an 
assessment in relation to s5H(2) of the Act has not been made.  
 

Complementary protection criteria assessment—s36(2)(aa) of the Act 

For the reasons set out at Part 5 above, I have found there is no credible evidence before me to 
indicate that the applicant is a , or  has ever 
been targeted for harm and mistreatment for this reason. I have also considered whether the 
applicant would face a real chance of persecution on account of  or  extended stay 
in Australia. I have found there is no real chance the applicant would suffer serious harm for these 
reasons  returns to  Considering the information discussed above, I also find there 
is no real risk of the applicant facing significant harm, as defined in s36(2A), for these reasons  
returned to  in the foreseeable future. 
 
Finding on complementary protection criteria—s36(2)(aa) of the Act 

In the absence of any credible threat or any objective evidence of danger, I am not satisfied that there 
are substantial grounds for believing that, as a necessary and foreseeable consequence of being 
removed to , there is a real risk  will suffer significant harm as 
outlined in s36(2)(aa) of the Act. Therefore,  is not a person in respect of 
whom Australia has protection obligations as outlined in s36(2)(aa) of the Act.  
 
As I am not satisfied  is a person in respect of whom Australia has protection 
obligations an assessment in relation to s36(2C) has not been made. 
 
Ministerial Direction No.75 – Refusal of protection visas relying on section 36(1C) and section 
36(2C)(b)During this assessment I have followed Ministerial Direction No.75 – Refusal of protection 
visas relying on s36(1C) and s36(2C)(b). I have followed the order in which the application must be 
considered as required by this Direction in respect of s36(2)(a) and s36(2)(aa), s36(1B), s36(1C) and 
s36(2C(b) and finally s501 of the Act. 

Finding on Australia’s protection obligations 

I am not satisfied that  is a refugee as defined by s5H(1) of the Act. Therefore, 
I am also not satisfied  is a person in respect of whom Australia has protection 
obligations as outlined in s36(2)(a) of the Act.   
 
As I am satisfied  is not a refugee, as defined by s5H(1) of the Act, an 
assessment in relation to s5H(2) was not made. 
 
I am not satisfied there are substantial grounds for believing that, as a necessary and foreseeable 
consequence of  being removed to , there is a real risk they will 
suffer significant harm as defined in s36(2A) of the Act. 
 
Therefore,  is not a person in respect of whom Australia has protection 
obligations as outlined in s36(2)(aa) of the Act. 
 

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1) s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1) s. 47F(1)

s. 47F(1)

s. 47F(1)
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47F(1)

s. 47F(1)
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Attachment A—Material before the decision maker 

Departmental file  relating to the applicant.  

Australian case law as footnoted throughout the assessment record. 

Country information as footnoted throughout the assessment record including any relevant country 
information assessment prepared by the Department of Foreign Affairs and Trade specifically for the 
purpose of assessing protection obligations (see Direction No.56).  

The United Nations High Commissioner for Refugees Handbook on Procedures and Criteria for 
Determining Refugee Status under the 1951 Convention and the 1967 Protocol relating to the Status 
of Refugees, Re-issued, Geneva, December 2011 (the UNHCR Handbook).  

Procedures Advice Manual 3: Refugee and Humanitarian – Refugee Law Guidelines 

Procedures Advice Manual 3: Refugee and Humanitarian – Complementary Protection Guidelines 

Procedures Advice Manual 3: Refugee and Humanitarian – Common Processing Guidelines 

Procedures Advice Manual 3: Refugee and Humanitarian – Permanent protection visas processing 
guidelines 

 

  

s. 22(1)(a)(ii)

s. 22(1)(a)(ii)
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Attachment B—Protection obligations applicable law 
Migration Act 1958 

Section 5H – meaning of refugee 
(1) For the purposes of the application of this Act and the regulations to a particular person in 

Australia, the person is a refugee if the person: 

(a) in a case where the person has a nationality—is outside the country of his or her nationality 
and, owing to a well-founded fear of persecution, is unable or unwilling to avail himself or herself 
of the protection of that country; or 

(b) in a case where the person does not have a nationality—is outside the country of his or her 
former habitual residence and owing to a well-founded fear of persecution, is unable or unwilling 
to return to it. 

Section 5J – meaning of well-founded fear of persecution 
(1) For the purposes of the application of this Act and the regulations to a particular person, the 

person has a well-founded fear of persecution if: 

(a) the person fears being persecuted for reasons of race, religion, nationality, membership of a 

particular social group or political opinion; and 

(b) there is a real chance that, if the person returned to the receiving country, the person would 
be persecuted for one or more of the reasons mentioned in paragraph (a); and 

(c) the real chance of persecution relates to all areas of a receiving country. 

Note: For membership of a particular social group, see sections 5K and 5L. 

(2) A person does not have a well-founded fear of persecution if effective protection measures are 
available to the person in a receiving country. 

Note: For effective protection measures, see section 5LA. 

(3) A person does not have a well-founded fear of persecution if the person could take reasonable 
steps to modify his or her behaviour so as to avoid a real chance of persecution in a receiving 
country, other than a modification that would: 

(a) conflict with a characteristic that is fundamental to the person’s identity or conscience; or 

(b) conceal an innate or immutable characteristic of the person; or 

(c) without limiting paragraph (a) or (b), require the person to do any of the following: 

(i) alter his or her religious beliefs, including by renouncing a religious conversion, or conceal 
his or her true religious beliefs, or cease to be involved in the practice of his or her faith; 

(ii) conceal his or her true race, ethnicity, nationality or country of origin; 

(iii) alter his or her political beliefs or conceal his or her true political beliefs; 

(iv) conceal a physical, psychological or intellectual disability; 

(v) enter into or remain in a marriage to which that person is opposed, or accept the forced 

marriage of a child; 

(vi) alter his or her sexual orientation or gender identity or conceal his or her true sexual 

orientation, gender identity or intersex status. 

(4) If a person fears persecution for one or more of the reasons mentioned in paragraph (1)(a): 

(a) that reason must be the essential and significant reason, or those reasons must be the 
essential and significant reasons, for the persecution; and 

(b) the persecution must involve serious harm to the person; and 

s. 22(1)(a)(ii)
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(c) the persecution must involve systematic and discriminatory conduct. 

(5) Without limiting what is serious harm for the purposes of paragraph (4)(b), the following are 
instances of serious harm for the purposes of that paragraph: 

(a) a threat to the person’s life or liberty; 

(b) significant physical harassment of the person; 

(c) significant physical ill-treatment of the person; 

(d) significant economic hardship that threatens the person’s capacity to subsist; 

(e) denial of access to basic services, where the denial threatens the person’s capacity to 
subsist; 

(f) denial of capacity to earn a livelihood of any kind, where the denial threatens the person’s 
capacity to subsist. 

(6) In determining whether the person has a well-founded fear of persecution for one or more of the 
reasons mentioned in paragraph (1)(a), any conduct engaged in by the person in Australia is to be 
disregarded unless the person satisfies the Minister that the person engaged in the conduct 
otherwise than for the purpose of strengthening the person’s claim to be a refugee. 

Section 36 Protection visas – criteria provided for by this Act 
(2) A criterion for a protection visa is that the applicant for the visa is: 

(a) a non-citizen in Australia in respect of whom the Minister is satisfied Australia has protection 
obligations because the person is a refugee; or 

(aa) a non-citizen in Australia (other than a non-citizen mentioned in paragraph (a)) in respect of 
whom the Minister is satisfied Australia has protection obligations because the Minister has 
substantial grounds for believing that, as a necessary and foreseeable consequence of the non-
citizen being removed from Australia to a receiving country, there is a real risk that the non-
citizen will suffer significant harm; or 

(b) a non-citizen in Australia who is a member of the same family unit as a non-citizen who: 

(i) is mentioned in paragraph (a); and 

(ii) holds a protection visa of the same class as that applied for by the applicant; or 

(c) a non-citizen in Australia who is a member of the same family unit as a non-citizen who: 

(i) is mentioned in paragraph (aa); and 

(ii) holds a protection visa of the same class as that applied for by the applicant. 

(2A) A non-citizen will suffer significant harm if: 

(a) the non-citizen will be arbitrarily deprived of his or her life; or 

(b) the death penalty will be carried out on the non-citizen; or 

(c) the non-citizen will be subjected to torture; or 

(d) the non-citizen will be subjected to cruel or inhuman treatment or punishment; or 

(e) the non-citizen will be subjected to degrading treatment or punishment. 

(2B) However, there is taken not to be a real risk that a non-citizen will suffer significant harm in a 
country if the Minister is satisfied that: 

(a) it would be reasonable for the non-citizen to relocate to an area of the country where there 
would not be a real risk that the non-citizen will suffer significant harm; or 

(b) the non-citizen could obtain, from an authority of the country, protection such that there would 
not be a real risk that the non-citizen will suffer significant harm; or 

(c) the real risk is one faced by the population of the country generally and is not faced by the 
non-citizen personally. 

  

s. 22(1)(a)(ii)
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Protection obligations 

(3) Australia is taken not to have protection obligations in respect of a non-citizen who has not taken 
all possible steps to avail himself or herself of a right to enter and reside in, whether temporarily or 
permanently and however that right arose or is expressed, any country apart from Australia, 
including countries of which the non-citizen is a national. 

(4) However, subsection (3) does not apply in relation to a country in respect of which: 

(a) the non-citizen has a well-founded fear of being persecuted for reasons of race, religion, 
nationality, membership of a particular social group or political opinion; or 

(b) the Minister has substantial grounds for believing that, as a necessary and foreseeable 
consequence of the non-citizen availing himself or herself of a right mentioned in subsection 
(3), there would be a real risk that the non-citizen will suffer significant harm in relation to the 
country. 

(5) Subsection (3) does not apply in relation to a country if the non-citizen has a well-founded fear 
that: 

(a) the country will return the non-citizen to another country; and 

(b) the non-citizen will be persecuted in that other country for reasons of race, religion, 
nationality, membership of a particular social group or political opinion. 

(5A) Also, subsection (3) does not apply in relation to a country if: 

(a) the non-citizen has a well-founded fear that the country will return the non-citizen to another 
country; and 

(b) the Minister has substantial grounds for believing that, as a necessary and foreseeable 
consequence of the non-citizen availing himself or herself of a right mentioned in subsection (3), there 
would be a real risk that the non-citizen will suffer significant harm in relation to the other country.   
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PROTECTION VISA ASSESSMENT 
 

APPLICATION SUMMARY 
 
Applicant details  

 
Assessment finding  
 
For the reasons outlined below, I recommend that  (the applicant) is 
a person in respect of whom Australia has protection obligations as outlined in s36(2)(a) of the 
Migration Act 1958 (the Act).  
 
As I recommend the person is a refugee, I have not considered s36(2)(aa) of the Act, the 
criterion for the grant of a Protection visa on complementary protection grounds. 
 
I have not considered the criteria referred to in s 36(1A)(a) of the Act or the criteria in  
Schedule 2 of the Migration Regulations for a Protection (class XA, subclass 866) visa, 
therefore I have not yet made a decision in relation to whether the applicant meets the criteria 
for a grant of a Protection visa. 
 
This finding is not an exercise of the power under s65 of the Act. 
 
 
Applicant history/migration history

 

s. 22(1)(a)(ii)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)
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Summary of protection claims 

 

 
FINDINGS PRELIMINARY TO ASSESSMENT OF PROTECTION 
CLAIMS 
 
Identity assessment 
 
The applicant has provided the following documentary evidence of their identity, nationality or 
citizenship:  
 

     in the name , 
born .1  

    

There is no evidence before me indicating that any of the documents provided is a bogus 
document as defined in s5(1) of the Act. 
 

                                                 

s. 47F(1)

s. 47F(1) s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)
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s. 47F(1)

s. 22(1)(a)(ii)
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I am satisfied that there is a real chance of persecution for one or more of the reasons 
mentioned in s5J(1)(a) in the receiving country.  

 

Does this real chance of persecution relate to all areas of the receiving country – s5J(1)(c) 
of the Act? 
The applicant’s fear must be well-founded in relation to the country as a whole. If there are 
parts of the country in which the applicant would be safe from persecution, and the applicant 
can reasonably be expected to relocate to those parts, then they will not have a well-founded 
fear of persecution in relation to the country as a whole. When assessing what is reasonable, the 
majority of the High Court in SZATV held it means 'reasonable in the sense of practicable', but 
will also depend on the particular circumstances of the applicant and the impact of relocation 
on the applicant.15 As discrimination and persecutory acts against is prevalent 
throughout , I find the applicant cannot relocate within the  

.  
 
Finding 
I am satisfied that the real chance of persecution relates to all areas of the receiving country, as 
required by s5J(1)(c).  
 
Are there effective protection measures available to the applicant in the receiving 
country/ies? - s5J(2) of the Act  
 
Given the legal prohibition against  and the ongoing reports of 
discrimination, harassment and physical harm, I am satisfied that the  authorities 
remain unwilling to provide adequate state protection to . 
 
Finding 
I find that effective protection measures, as defined in s5LA, are not available to the applicant 
in the receiving country. 
 
Could the applicant take reasonable steps to modify their behaviour so as to avoid a real 
chance of persecution - other than a modification outlined in s5J(3)(a) (b) or (c) of the 
Act?  
Australian refugee case law has advised that if an applicant would be forced to modify their 
behaviour so as to avoid being persecuted in their country of origin, they may be owed 
protection, if doing so would entail the suppression of basic human rights.16 I am satisfied that 
the modifying  behaviour to hide  constitutes suppression of a basic human 
right. 

 
Finding 
I find that the applicant could not take reasonable steps to modify their behaviour to avoid a 
real chance of persecution as outlined in s5J(3). 
 
While in Australia, has the applicant engaged in conduct for the purpose of strengthening 
their claim/s? – s 5J(6) of the Act 

                                                 

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 
47F

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)
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While the applicant has I am satisfied that there are no issues relating to the applicant’s circumstances 
which are relevant to this subsection of the Act. 

Finding 
I find that the applicant has not engaged in conduct in Australia for the purpose of 
strengthening their claim to be a refugee within the meaning of section 5H of the Act.  
Therefore, pursuant to s5J(6) of the Act, I have not disregarded this conduct in determining 
whether the applicant has a well-founded fear of persecution.     
 
I find that the applicant’s fear of persecution is well-founded. 

 

Finding on refugee criterion – s36(2)(a) 
 
Finding on s5H(1) of the Act 
I am satisfied that  is a refugee as defined by s5H(1) of the Act. 
 
Exception to the meaning of a Refugee - s5H(2) of the Act  
 
 
Are there serious reasons for considering the applicant has committed acts set out in 
subsections 5H(2)(a), (b) or (c) of the Act?  
 

On the evidence before me at time of assessment, I do not have serious reasons for considering 
that subsection 5H(1) does not apply to the Applicant for the reasons stated in paragraphs 
5H(2)(a), (b) or (c).  

 
Finding 
I am satisfied the exclusion clauses in paragraphs in 5H(2)(a), (b) or (c) of the Act do not apply 
to the applicant. 
 
COMPLEMENTARY PROTECTION CRITERION ASSESSMENT – 
s36(2)(aa) of the Act 
 
Since I find the applicant to be a refugee, Complementary Protection criterion assessment is not 
relevant to the applicant.  

SECURITY AND SERIOUS CRIME OR DANGER TO THE 
COMMUNITY ASSESSMENT – subsections 36(1B) and 36(1C) of the Act 
 
Security assessment – s36(1B) of the Act 
 
An Adverse Security Assessment (ASA) has not been received for this applicant,  

 This means  is not assessed by the Australian 
Security Intelligence Organisation (ASIO) to be directly or indirectly a risk to security within 
the meaning of the Australian Security Intelligence Organisation Act 1979.  
 
Serious crime or danger to community or security – s 36(1C) of the Act  
 

s. 47F(1)

s. 47F(1)

s. 47F(1)

s. 22(1)(a)(ii)
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Appendix A - Material before the case officer
 

1. Departmental file  relating to the applicant. 
2. Australian case law as footnoted throughout the recommendation. 
3. Country information as footnoted throughout the recommendation.  
4. Department of Foreign Affairs and Trade reports (see Direction No.56).  
5. The United Nations High Commissioner for Refugees Handbook on Procedures and 
 Criteria for Determining Refugee Status under the 1951 Convention and the 1967 
 Protocol relating to the Status of Refugees, Re-issued, Geneva, December 2011  (the 
 UNHCR Handbook) 
6. Refugee Law Guidelines 
7. Complementary Protection Guidelines 
8. Protection Visa Processing Guidelines 
 

s. 22(1)(a)(ii)

s. 22(1)(a)(ii)
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