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Submission
For decision

PDMS Ref. Number MS18-006347

To

Minister for Immigration, Citizenship and Multicultural Affairs

Subject

Labour agreement program settings

Timing

28 September 2018

Recommendations
That you:
1. agree to the Labour agreement (LA) decision-making framework as
outlined at Attachment B;

agreed / not agreed/
please discuss

2. agree to the LA monthly reporting format at Attachment C;

agreed / not agreed/
please discuss

3. agree to cease the requirement for organisations to consult with
stakeholders (including unions) prior to lodging an LA request under
an industry template arrangement;

agreed/not agreed/
please discuss

4. note the steps taken to streamline processing of LA requests as set
out in paragraph 15; and

noted / please discuss

5. note that the Department of Home Affairs will brief you further on the
results of current LA processing initiatives in December 2018.

noted / please discuss

Minister for Immigration, Citizenship and Multicultural Affairs

Signature………………………………………………

For Official Use Only

Date:……/……./2018
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Minister’s Comments

Rejected
Yes/No

Timely
Yes/No

Relevance
 Highly relevant
 Significantly
relevant
 Not relevant

Length
 Too long
 Right length
 Too brief

Quality
Poor 1……2……3……4……5 Excellent
Comments:

Key Issues
1. Employer sponsored visa programs allow Australian businesses to sponsor foreign workers to
fill skills gaps. Visa requirements seek to ensure those workers meet genuine skills needs and
do not displace job opportunities for Australians.
2. Most employer sponsored visas are granted under standard skilled visa requirements set out in
the Migration Regulations. A small percentage of visas are, however, granted under
negotiated arrangements, known as labour agreements (LAs). This includes approximately:
 4.5% of the total number of Temporary Skill Shortage (TSS) (Subclass 482) visas granted; and
 2.8% of the total number of permanent Employer Nomination Scheme (ENS) (Subclass 186)
visas granted.
3. LAs are negotiated between the Australian Government and employers. They are generally
accessible only when standard program requirements cannot be met. As at 1 July 2018,
there were 325 agreements currently in effect.
4. LAs provide an important element of flexibility within the skill visa program that allows the
Government to respond to niche circumstances in a way that balances support for Australian
business with any risks associated with a particular circumstance.
5. LAs are executed under Ministerial executive power under the Constitution. This power may
be exercised by Departmental officers on your behalf, subject to your authorisation and any
conditions or parameters that you may wish to set.
6. LAs are generally in effect for five years with visa ceilings imposed for each year of the agreement.
They fall into one of the following categories explained in more detail at Attachment A:
 company specific agreements (negotiated with an individual company)
 industry template LAs (seven industry templates currently in effect)
 Designated Area Migration Agreements (DAMA) (one in effect for Northern Territory)
 Global Talent Scheme (GTS) agreements (new pilot program)
 project agreements (none currently in effect)
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7. We will provide further briefings to you shortly regarding GTS and DAMAs.
Decision-making framework
8. A decision-making framework sets out circumstances under which a Minister authorises
departmental officers to execute an LA on the Minister’s behalf. Settings under the former
Minister required a Ministerial decision where concessions to standard skilled visa requirements
were requested (e.g. English language requirements, skills and qualifications and salary levels)
and in sensitive cases.
9. A revised framework is at Attachment B for your approval.
 There are no substantive changes to the previous framework approved by the former Minister.
 Minor changes have been made to reflect new branch names in the Department and to
include Directors, as well as Assistant Directors, as authorised officers.
Regular labour agreement reports
10. A draft report format is provided at Attachment C. Subject to your agreement, this report will be
data cleared and provided to your office by email each month.
Amendments to consultation requirements
11. The former Minister for Citizenship and Multicultural Affairs asked for advice on removing the
requirement for requesting organisations to consult unions in developing LAs (MS18-001528 –
see Attachment D).
12. The Department recommends retaining some level of consultation as these processes help ensure
that businesses are testing the local labour market and employing Australians ahead of utilising
overseas workers, and hence maintain public confidence in the LA program.
13. Instead of removing the requirement for all businesses immediately, we, therefore, recommend it
be removed for requests made under industry template agreements, but retained at this time for
company specific agreements.
Streamlining labour agreement processing
14. LA requests take up to six months to process. The Department aims to reduce this to three
months by the end of 2018 and ensure that lower risk requests receive faster processing.
15. To ensure that the LA program continues to be flexible and responsive to business needs:
 LA requests are now being processed based on a priority matrix, with additional priority
given to requests lodged by regional employers;
 a new risk matrix approach to assessing LAs has been introduced which facilitates faster
processing of lower risk agreements;
 the Department has introduced streamlined consultation arrangements with the
Department of Jobs and Small Business (DJSB), with their views only sort in relation to
sensitive LA cases or where their advice on technical employment related matters is
required; and
 new guidelines and training for LA assessing officers has been introduced to facilitate faster
and more consistent request processing.
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Background
16. LAs provide a broad power to vary requirements for a visa (such as occupation, salary, age
and English), but regulations require the Minister be satisfied genuine efforts have been
made to recruit Australians before an agreement is signed.
17. Employers and visa holders still have to meet core criteria such as employer obligations,
bona fides and health, character, licensing and security requirements.
18. A list of current LAs is available on the Department’s website and is updated quarterly (see:
https://www.homeaffairs.gov.au/WorkinginAustralia/Pages/list-of-all-labour-agreements.aspx).

Consultation – internal/external
19. Consultation has occurred internally with Global Mobility Branch and externally with DJSB.

Consultation – Secretary
20. The Secretary was not consulted on the approach in the submission.

Sensitivities
21. As noted above, if you agree to remove the consultation requirement this may attract
attention from the media and/or union groups.

Financial/systems/legislation/deregulation/media implications
22. N/A
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Attachments
Attachment A

Types of labour agreements

Attachment B

Labour agreement decision-making framework

Attachment C

Draft monthly labour agreement report

Attachment D

MS18-001528

Authorising Officer
Cleared by:
s. 22(1)(a)(ii)

A/g Assistant Secretary
Skilled and Family Visa Program Branch
Date: 7/9/2018
Ph: s. 22(1)(a)(ii)
Contact Officer s. 22(1)(a)(ii) , A/g Assistant Secretary, Skilled and Family Visa Program Branch, Ph: s. 22(1)(a)(ii)
CC

.

Minister for Home Affairs
Assistant Minister for Home Affairs
Secretary
Deputy Secretary, Immigration and Citizenship Services Group
First Assistant Secretary, Immigration and Visa Services Division
First Assistant Secretary, Immigration, Citizenship and Multicultural Policy
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Attachment A
Types of labour agreements (LAs)
1) Company Specific labour agreements
A company specific LA is negotiated directly with an employer. It will only be considered where a
genuine skills or labour shortage for an occupation exists which is not already provided for in an
industry, or relevant project agreement or Designated Area Migration Agreement (DAMA).
The terms and conditions of the agreement are considered on a case-by-case basis.
2) Global Talent Scheme (GTS) agreements
GTS agreements are for employers seeking to fill a small number of niche highly-skilled roles,
where their needs cannot be met under existing skilled entry programs. The GTS provides fast
processing and flexible concessions for approved participants via one of the two streams available:
the Established Business stream or the Start-up stream. GTS is currently operating on a pilot basis
as of 1 July 2018. Global Mobility Branch will brief you separately on progress with this pilot shortly.
3) Industry labour agreements
Template LA arrangements are in place for particular industries. LAs executed with employers in
these industries contain the same terms and conditions, which have already been agreed to ‘up
front’ by the Minister in consultation with key industry stakeholders.
Such streamlined arrangements may be considered if the Department receives a number of similar
LA requests from within a given industry, and there is evidence of ongoing labour shortages within
that specific industry. They help ensure a level playing field across a specific industry by cementing
a set of unique terms, conditions and concessions for certain occupations which will apply to all
future LAs in that industry sector.
When an industry LA template is in place, the agreed set of terms and conditions of the industry
agreement are non-negotiable and no further concessions (i.e. exemptions from standard skilled
visa requirements) can be considered.
Industry LAs are currently available for the following industries: Minister of Religion, Dairy, Fishing,
On-Hire, Meat, Pork, Restaurant (Fine Dining).
4) DAMAs
A DAMA provides flexibility for states, territories or regions to respond to their unique economic
and labour market conditions through an agreement-based framework administered by those state
and territory governments. Currently, there is only one DAMA in place with the Northern Territory
(NT) Government. The Department is working to renegotiate this, as the current agreement
expires in October 2018.
The former Minister of Citizenship and Multicultural Affairs indicated his support for DAMAs being
utilised more expansively to address skills needs throughout regional Australia. To date,
the following regions have been in contact with the Department to begin negotiations for a DAMA.
These negotiations are at a very early stage: Far North Queensland, WA Goldfields (KalgoorlieBoulder), Warrnambool, s. 47C(1)
. Global Mobility Branch will brief you
separately on progress with these negotiations shortly.
5) Project agreements
Project companies with projects endorsed by the Department of Foreign Affairs and Trade under
the China-Australia Investment Facilitation Arrangement (IFA) can request a project agreement.
No project agreements, however, have been executed to date.
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Labour Agreements
Procedural Instruction
This procedural instruction provides guidance on how to process requests for a labour agreement, with
employers who have an approved labour agreement in place able to nominate overseas workers under the
Temporary Skill Shortage (TSS) (Subclass 482) and/or or the Employer Sponsored Nomination (ENS)
(Subclass 186) visa programs.

Approval Date

X/9/2018

Date of Review

X/9/2019

Contact

Employer Sponsored Program Management
s. 47E(d)

Document ID (PPN)

[If unknown, PPCF Team to advise]

TRIM Reference

[Insert TRIM ID – link to finalised version]
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Introduction

1.1.

The Labour Agreement Program

This Procedural Instruction (PI) is:
• a companion to the Migration Act 1958 (“the Act”) and Migration Regulations 1994 (“the Regulations”) and
associated administrative processes;
•

designed to annotate migration legislation by providing policy and PI relevant to the legislation;

•

written to be read with the legislation;

•

a departmental instruction, with status as:
-

an official departmental instructions within the department’s centralised departmental instructions
system (CDIS); and

-

operational information as defined in the Freedom Of Information Act 1982.

PIs are statements of departmental policy and procedure and must be considered and given due weight by
ministerial delegates in deciding applications and exercising associated decision-making powers. Policy must not,
however, be regarded as inflexible and decision makers must not give it the same force as law.

2.

Scope

2.1.

In Scope

This PI provides guidance on how to process requests received for a labour agreement, with approved labour
agreement sponsors able to sponsor overseas workers under the:
•

Temporary Skill Shortage (TSS) (Subclass 482) visa program (referred to as the ‘TSS visa’ in this
instruction); and/or

•

Employer Nomination Scheme (ENS) (Subclass 186) visa program (referred to as the ‘ENS visa’ in this
instruction).

This PI is addressed to officers who provide recommendations on such requests or are authorised by the Minister of
Citizenship and Multicultural Affairs to make decisions on labour agreements. Other persons reading this PI should
keep in mind that they are not the primary audience. External stakeholders reading this PI should not utilise contact
channels specified for departmental staff only.

2.2.

Out of Scope

For advice on processing TSS or ENS nomination and visa, please see the relevant PIs listed in Section 7
Related Framework Documents.
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o a person*, an unincorporated association or a partnership; and
•

authorise the recruitment, employment, or engagement of services of a person who is intended to be
employed or engaged as a holder of a TSS visa; and

•

be in effect (i.e. signed by all parties).

Regulation 2.76A also includes specific labour market testing requirements for work agreements – see:
section 4.4 Labour Market Need.
*This could include an individual, a body politic or a body corporate. Note: under policy, LA sponsors are,
however, generally expected to be a company that has been operating in Australia for at least 12 months – see:
section 4.3 Australian registered business with good standing.
Note: The Migration Regulations also set out the requirements that are required to be met where TSS or ENS
nomination or visa applications are lodged under a labour agreement. Advice on these criteria are, however,
outlined in the relevant ENS or TSS PI. See Section 7 Related Framework Documents.

4.1.3. When is a labour agreement available
LAs are considered on a case-by-case basis when a request is received, subject to any existing industry
template arrangements in place (see Section 4.1.3 Types of labour agreements below).
For a request to be considered, organisations must demonstrate a compelling case supported by strong,
relevant and current evidence for the employment of an overseas worker based on:
•

exceptional or niche skills of the applicant; or

•

evidence of a labour market shortage (demonstrated by the LA request applicant) and/or confirmed by
the Department of Jobs and Small Business (DJSB).

LAs can only be accessed where it is evidenced that:
•

there is a genuine labour market need for an overseas skilled worker to fill a position in Australia;

•

there is no standard skilled visa pathway available, unless exceptional circumstances exist; and

•

the request is consistent with Australia’s national interest.

Important:
•

The LA program is designed to be flexible, however, the Department is under no obligation to enter into
a LA.

•

LA decisions are not appealable or reviewable via the Administrative Appeals Tribunal.

•

LAs should generally not be approved, unless:
o

the minimum requirements outlined in these guidelines are met; and/or

o

approved by the Minister for Immigration, Citizenship and Multicultural Affairs (The 'Minister')
personally.

4.1.4. Types of labour agreements
There are currently five types of LAs explained briefly below. More detailed information on these is provided
later in this instruction.

Document #2

1) Company Specific labour agreements
A company specific LA is negotiated directly with an employer. It will only be considered where a genuine
skills or labour shortage for an occupation exists which is not already provided for in an industry, or
relevant project agreement or DAMA. The terms and conditions of the agreement are considered on a
case-by-case basis.
2) Global Talent Scheme (GTS) agreements
GTS agreements are for employers seeking to fill a small number of niche highly-skilled roles, where their needs
cannot be met under existing skilled entry programs. The GTS provides fast processing and flexible
concessions for approved participants via one of the two streams available: the Established Business stream or
the Start-up stream. GTS is currently operating on a pilot basis as of 1 July 2018.
3) Industry labour agreements
Template LA arrangements are in place for particular industries. LAs executed with employers in these
industries contain the same terms and conditions, which have already been agreed to ‘up front’ by the Minister
in consultation with key industry stakeholders.
Such streamlined arrangements may be considered if the Department receives a number of similar LA requests
from within a given industry, and there is evidence of ongoing labour shortages within that specific industry.
They help ensure a level playing field across a specific industry by cementing a set of unique terms, conditions
and concessions for certain occupations which will apply to all future LAs in that industry sector.
When an industry LA template is in place, the agreed set of terms and conditions of the industry agreement are
non-negotiable and no further concessions (i.e. exemptions from standard skilled visa requirements) can be
considered.
Industry LAs are currently available for the following industries:
•

Minister of Religion – see: section 4.13 The Minister of Religion Labour Agreement arrangements

•

Dairy – see: section 4.14 The Dairy Industry Labour Agreement arrangements

•

Fishing – see: section 4.15 The Fishing Industry Labour Agreement arrangements

•

On-Hire– see: section 4.16 The On-Hire Labour Agreement arrangements

•

Meat – see: section 4.17 The Meat Industry Labour Agreement arrangements

•

Pork – see: section 4.18 The Pork Industry Labour Agreement arrangements

•

Restaurant (Fine Dining) – see: section 4.19 Restaurant (Fine Dining) Labour Agreement arrangements

A copy of the template agreements used for these industries is available on the Department’s website.
Note:
•

Under policy, other types of labour agreements (e.g. company specific) are generally not available to
employers in an industry where an industry labour agreement template is in place. Such requests, where
warranted, would need to go to the Minister for a decision.

•

There were previously industry LAs in place for the:
o

fast food industry, these arrangements were, however, ceased on 2 March 2017; and the

o

snow sport industry, these arrangements were, however, ceased on 31 August 2018.

4) Designated area migration agreements (DAMA)
A DAMA provides flexibility for states, territories or regions to respond to their unique economic and
labour market conditions through an agreement-based framework administered by those regional areas.
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o

section 4.6 Occupation requirements

o

section 4.7 Salary and employment conditions

o

section 4.8 Skills, qualifications and experience

o

section 4.9 English proficiency

o

section 4.10 Permanent residence pathways

o

section 4.11 Age

o

section 4.12 Industry stakeholder consultation

Important: The LA program is designed to be a flexible solution. As such, LAs can include additional
concessions from standard skilled visa requirements, with these arrangements not set out under law
only policy. For this to occur, the employer should provide a strong business case and documentary
evidence to support their claims.
Generally, the personal approval of the Minister will be required in order for an agreement to be
executed. Officers are reminded that the LA program operates outside the standard visa program
requirements, so the onus is on the employer to demonstrate why special arrangements are justified in
their particular situation.
•

•

specific requirements that must be met under applicable industry template agreements, including any additional
criteria that must be met due to concessions available:
o

Minister of Religion – see: section 4.13 The Minister of Religion Labour Agreement arrangements

o

Dairy – see: section 4.14 The Dairy Industry Labour Agreement arrangements

o

Fishing – see: section 4.15 The Fishing Industry Labour Agreement arrangements

o

On-Hire– see: section 4.16 The On-Hire Labour Agreement arrangements

o

Meat – see: section 4.17 The Meat Industry Labour Agreement arrangements

o

Pork – see: section 4.18 The Pork Industry Labour Agreement arrangements

o

Restaurant (Fine Dining) – see: section 4.19 Restaurant (Fine Dining) Labour Agreement
arrangements

specific requirements that must be met where a LA is requested under existing DAMA arrangements – Section
4.20 Designed Area Migration Agreements.

4.1.9. Requests for further information
LA requests must meet minimum standards for processing. Where this is met, but further information or
clarification is required, the requesting organisation should be sent a request for further information and be
given 14 days to respond. Where this does not occur, and an extension has not been negotiated, LA
negotiations will be ceased and the request returned without further assessment.

4.1.10.

Consultation

The Department may consult with DJSB and seek their views on the LA request as part of the assessment
process. This generally includes any requests:
•

for a company specific agreement or

where there is adverse information available regarding employment related issues. Officers should consult the
current agreed DJSB referral matrix to determine if consultation is required in a particular case.
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4.1.11.

Decision

Some decisions on LA requests can be made by authorised officers within the Department. In all other cases,
requests will be referred to the Minister for a decision. This includes requests where additional concessions are
requested (e.g. English, skills or salary concessions). Officers should consult the current LA decision-making
framework below to determine whether referral is required.

4.1.12.

Agreement length

Where approved, LAs are generally in effect for five years.

4.2. Australian registered business with good standing
4.2.1. Lawfully and actively operating in Australia for the previous 12 months
LAs will generally only be executed where the requesting organisation can demonstrate that their business has
been lawfully and actively operating in Australia for the previous 12 months.
To demonstrate this, requesting organisations are expected to provide their key business details and a
statement from a chartered or certified practicing accountant that they are actively operating and able to
financially support the proposed number of overseas workers requested under the LA.
If the information provided is not from a certified practitioner, assessing officers should seek additional
information in order to be satisfied that the business has been actively operating for the last 12 months in
Australia. This could include:
•

Business Activity Statements (BAS)

•

Company Annual Report

•

Financial reports prepared by an Accountant (not in-house MYOB)
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•

Bank Statements – look for recent payments/expenditure.

•

Business Tax Returns

•

Detailed Business Plan

•

Contract of sale relating to the purchase of the business

•

Leases/ownership – reflects type of premise and business usage

•

Evidence of Bank Loans/overdrafts

•

Correspondence with suppliers/industry bodies/advertisers

•

Asset purchases – recent purchases by the business reflects business activity

•

Contracts/Work orders – reflects ongoing business activity

•

Evidence of employment of staff

•

Apprenticeship/training agreements – reflects ongoing employment of staff

•

Letter of support from a Qualified Accountant (CPA, CA, NIA registered)

•

Advertisements/promotional information

•

Registration with Industry Associations

Officers should assess this requirement in a consistent manner to the similar requirement that exists for
approval as a standard business sponsor – see: section 4.5.2 Lawfully operating a business in Procedural
Instruction: Standard Business Sponsorship Applications.
Note:
•

When assessing this requirement, officers should ensure that the requesting organisation is correctly
recorded in Departmental systems, including any trust related information – with the request to be
processed in the name of the trustee only (i.e. ABC Pty Ltd), not in the name of the trust (i.e. ABC Pty Ltd as
trustee for Margaret Jones).

•

Organisational identifiers should be checked against open source data – for example, the name of the entity
and their Australian Business Number (ABN) should be checked by looking up the organisation in the
Australian Business Register (ABR) – see: http://www.abr.business.gov.au/.
o

Note: All businesses that are required to register for GST need to obtain an ABN. An ABN is
mandatory for entities that fall into the following categories:





•

businesses with an annual turnover of $75,000 or more;
non-profit organisations with an annual turnover of $150,000 or more;
entities that need to be endorsed as gift deductible recipients;
entities that are tax exempt charities

If the business indicates that it is an Australian Public Company, they should also be registered with ASIC
and have an Australian Company Number (ACN). The requesting organisation should have provided a copy
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of their details in the ASIC register together with their request. Alternatively, this can be checked via the
ASIC website and recorded in the assessment template.
•

Where duplicate client records are identified, they should be merged before proceeding to ensure that all
relevant information is considered – particularly in the context of the good standing requirement below.

4.2.2. The requirement to be of good standing
LAs should only be executed with organisations considered to be of ‘good standing’. In practice this means
that, officers should consider whether there is any adverse information known about the requesting
organisation or a person or entity that they are associated with. Requesting organisations are expected to
declare any adverse information about their organisation and provide evidence of any arrangements that they
have been put in place to address previous behaviour of concern.
Assessing officers should not generally recommend that a LA be approved if there is adverse information
known about the requesting organisation, applicant or a person associated with the requesting organisation,
given that there is no legal obligation on the Department to enter into a LA, unless circumstances exist that
demonstrate that it is reasonable to disregard the adverse information.
Officers should assess this requirement in a consistent manner to the similar ‘adverse information’
requirements that exist in the standard skilled visa program – see: Procedural Instruction: Adverse information
and skilled visas (regulation 1.13A and 1.13B) which provides guidance to officers in determining whether
there is any adverse information available about the requesting organisation, and whether any such
information should be disregarded or should prevent their request being approved.
Note:
•

In assessing good standing, officers are expected to complete a comprehensive search of departmental
systems for any relevant information, as well as open source searches.

•

If you have identified a number of allegations recorded about the organisation and/or related organisations
where no further action was taken by the Department, please refer to the Labour Agreement Integrity Officer
for consideration as to whether a referral to the Australian Border Force or other integrity partners should be
made.

4.2.3. Exemptions and industry specific requirements
There are no exemptions available to the ‘good standing’ requirement. Flexibility may, however, be exercised
under policy in relation to the lawfully and actively operating requirement where there are compelling and
compassionate circumstances impacting an Australian citizen. Such cases are to be escalated to a manager.
Note: If the organisation is requesting a Minister of Religion LA, they must also provide evidence of their
charitable status – for more information, see: section 4.13 The Minister of Religion Labour Agreement
arrangements

4.3. Labour Market Need
4.3.1. Overview
When assessing a LA request, a key requirement that officers must assess is whether there is a genuine
labour market need for the employer to utilise the LA program to meet their recruitment needs. This generally
includes demonstrating that:
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•
•
•

an Australian worker is not available to fill the proposed position;
the employer has made recent and genuine efforts to recruit Australians (i.e. conducted Labour Market
Testing (LMT) recently); and
overseas workers are not available via standard skilled visa pathways.

This is consistent with regulation 2.76A which requires that the Commonwealth must not enter a work agreement
unless the Minister is satisfied that the requesting organisation has made recent and genuine efforts to recruit,
employ or engage Australian citizens or Australian permanent residents to meet those requirements.
Note:
• In the case of most LAs, this will then be complemented by a nomination requirement to provide LMT evidence
for specific nominated positions. This evidence will generally need to meet the specific requirements required for
the standard TSS visa program unless otherwise specified in the executed agreement.
•

There are certain exemptions to these arrangements in place as outlined below at section 4.4.4 below.

4.3.2. What evidence is required
As a general rule, officers should not recommend that a LA (with a temporary or permanent visa pathway) be
executed unless the requesting organisation provides evidence that they have advertised the relevant positions
for a reasonable period and this advertising meets the minimum requirements in place for LMT under the TSS
visa program as outlined on the Department’s website and in the Procedural Instruction: Temporary Skill
Shortage (TSS) visa (subclass 482) – nominations.
Evidence of very comprehensive and longer term advertising for the relevant positions, including alternative
evidence of LMT as outlined below will, however, add weight to a decision to approve a LA – noting that these
arrangements sit outside standard skilled visa program arrangements.
A company specific LA is also more likely to be approved where the organisation has tried a number of alternative
avenues to address their staffing needs. As a result, the request form asks requesting organisation to provide:
•

advice as to whether they have advertised on the Jobactive website; and

•

advice explaining their participation in any DJSB job placement program and why this has not been
successful in recruiting local workers.

Evidence of domestic recruitment could also include:
•

information regarding their participation in job and career expos, including any associated fees, the
dates and locations of these and whether any positions were filled as a result;

•

written evidence from clients demonstrating demand for the nominated occupations – this may include
service contracts, unfilled client orders or letters of support from client organisations;

•

relevant industry (or other) research released in the last 12 months related to labour market trends; or

•

letters of support from state government authorities with the responsibility for employment.

Note: If the requesting organisation is a large company with multiple business locations, they must provide
location specific information regarding why particular positions in particular locations have been unable to be
filled by the respective local labour market.

4.3.3. Assessment considerations
In considering whether a genuine labour market need exists, officers should consider whether standard skilled
visa pathways are available and the requestor has made genuine efforts to recruit Australian workers.
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In addition to meeting minimum evidentiary requirements outlined below, under policy, the following factors
would add weight to an assessment that such efforts have been made:
•

significant evidence of domestic recruitment activities has been provided which demonstrates that the
organisation has advertised for a long period with significant coverage;

•

the organisation has used Jobactive and or participated in DJSB programs;

•

the organisation has provided evidence of staff development and/or retention strategies, and explained
issues with staff turnover;

•

there is detailed information available regarding the reasons why any applications received from
Australian workers were rejected/not suitable.

Under policy, the following factors would add weight to an assessment that such efforts has not been made:
•

limited evidence of domestic recruitment activities has been provided (including advertising for a short
period only);

•

the request suggests that any advertising has been a ‘token effort’ as the requesting organisation wishes to
retain existing overseas workers or prefers to recruit overseas workers instead of employing or retaining
Australian workers.

In assessing whether there is a demonstrated labour market need, officers should also consider any available
information that counters the claims of the business regarding the shortage of skilled workers in the relevant
area including:
•

information available via the Labour Market Information Portal;

•

any competing businesses in the region and whether or not they have made use of overseas workers;

•

any additional objective evidence that has been presented by the requesting organisation such as:
- advice provided by DJSB and/or any other relevant government agencies, including local unemployment
rates; and
- any response by industry stakeholders that strongly supports or opposes the organisation’s request.

4.3.4. Exemptions and summary of industry specific requirements
4.3.4.1.

Exceptional circumstances – company specific agreements

In exceptional circumstances, when processing a company specific LA request, the Department may accept
alternative evidence of why, given the nature of the position/skills required it is unable to be filled by an
Australian worker. This is, however, likely to only occur where one or more of the following characteristics are
relevant:
•

the positions are required to complete a short-term project or phase of a project and:
- only a small number of positions are requested;
- the organisation has demonstrated that these positions need to be filled by individuals who have
existing, specialist knowledge of a particular machine or technology;
- the project will bring substantial economic benefits to Australia; and
- the project overall will be staffed by 80%+ of Australian workers.

•

the positions are required on a temporary basis for a substantial project of significant benefit to
Australia or for the ‘set up’ phase of a new global enterprise - hence, a small number of existing staff
familiar with the brand/particular machinery or processes is only available offshore AND there is a plan
in place for skills to be transferred to Australian workers over the longer term.
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This would also require approval from the Minister personally.

4.3.4.2.

Ministers of Religion

LAs under the Minister of Religion template arrangements are exempt from the requirement to provide evidence
of LMT. This is consistent with the exemption provided for Minister of Religion at regulation 2.76A.
Requesting organisation should still, however, explain why, given the nature of the position/skills required, the
relevant position is unable to be filled by an Australian worker – for more information, see: section 4.13 The
Minister of Religion Labour Agreement arrangements

4.3.4.3.

On-Hire

OHLAs are expected to have tested the local labour market before requesting a LA. The evidentiary
requirements for this industry template are, however, different due to fact that employers can only utilise
occupations already available on the list of skilled eligible occupations for which there is a recognised need and
their agreement does not specify the use of particular occupations.
As a result, at the labour market request stage, organisations are only required to provide an explanation of why
they are requesting a LA and provide additional higher level evidence that there is a skill shortage in the groups
of occupations that their organisation will be targeting.
Standard TSS LMT requirements then apply at nomination stage – see: section 4.16 The On-Hire Labour
Agreement arrangements.

4.3.4.4.

Other industry template agreements

Organisations applying for LAs under other existing industry template arrangements need to provide evidence of
LMT. However, officers are able to take a ‘light touch’ when assessing these requirements noting that it has
already been agreed at an industry level that there is a need for labour agreement to be available and LMT
requirements will be required to be met at nomination stage – see:
•

Dairy – see: section 4.14 The Dairy Industry Labour Agreement arrangements

•

Fishing – see: section 4.15 The Fishing Industry Labour Agreement arrangements

•

Meat – see: section 4.17 The Meat Industry Labour Agreement arrangements

•

Pork – see: section 4.18 The Pork Industry Labour Agreement arrangements

•

Restaurant (Fine Dining) – see: section 4.19 Restaurant (Fine Dining) Labour Agreement arrangements

4.4. Reliance on overseas workers
4.4.1. Overview
When considering a LA request, officers are also required to consider whether the requesting organisation has
an over-reliance on overseas workers, and/or has demonstrated that they will make ongoing efforts to reduce
reliance on overseas workers during the life of their proposed agreement. This is an important consideration in
terms of ensuring that a LA will not undermine employment (or training opportunities) for Australians.
Note: this requirement is also reflected in the text of executed company specific LAs which include a clause
noting that the sponsor will aim to ensure that:
•

in any one year period, overseas workers do not comprise more than a third of their workforce: and

•

their reliance on overseas workers decreases during the life of their LA.
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4.4.2. What evidence is required
Requesting organisations are required to provide a breakdown of their current workforce profile and the number
of overseas workers that they are requesting.

4.4.3. Assessment considerations
Officers should check the data provided against information already available in Departmental systems
regarding overseas workers employed by the requesting organisation, and consider the percentage of overseas
workers in terms of their current and projected workforce.
Officers should be aware that this is closely related to the labour market need requirement, however, the focus
is more forward-looking. If a LA is executed, officers are asked to consider whether this would reflect an overreliance by the organisation on overseas workers and particularly whether this would continue. That is:
•

would a LA undermine future training opportunities for Australians, or is the proposed LA a temporary
‘stop-gap’ to ensure skills can be transferred to Australians, ultimately benefiting the Australian
community and economy? or

•

does the organisation clearly plan to rely on a LA on an ongoing basis to meet their needs, with no
clear plans in place to train Australians in future?

Under policy, the following factors would add weight to an assessment that there will be no longer term overreliance on overseas workers:
•

the number of nomination ceilings requested is small (less than 20% of workforce is overseas workers
and less than 20 nominations);

•

the workplace profile indicates a declining percentage of overseas workers during the life of the LA;

•

the organisation has put forward clear plans for transferring skills to Australian workers and recruiting
more local workers in future;

•

the organisation has demonstrated that a LA will allow them to expand their operations and expand
their Australian workforce;

•

if a repeat LA, the nomination ceilings being sought have already reduced;

•

the organisation has indicated it will not seek a further LA.

Under policy, the following factors would add weight to an assessment that there is an over-reliance on
overseas workers:
•

the number of nomination ceilings requested is large (more than 30% of workforce is overseas workers
and more than 20 requested nominations);

•

the workplace profile indicates a continued increase of overseas workers during the life of the LA;

•

the request claims the number of Australian workers will increase in future but this seems contradictory
to the request details and no plans have been provided to achieve this;

•

the organisation’s story changed when additional information was requested about their workforce profile;

•

the organisation has indicated it will need to utilise the LA program on a long term basis, particularly
because, for example, overseas workers are more reliable.

Where the requesting organisations percentage of overseas workers continues to increase into the future,
officers should carefully consider whether:
•

the entity is or is developing an over-reliance on overseas workers through its use of the standard TSS
and/or LA programs;

•

entering into a LA could undermine employment opportunities for Australians; and
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•

entering into a LA is consistent with the Government’s objectives (i.e.: Australians considered first, as a
priority).

Officers should also check previous LA requests for information provided and claims made about
decreasing reliance on overseas workers in future.
Note: It would generally not be appropriate to recommend a LA where the percentage of overseas workforce will be
30% or more or where the reliance on overseas workers will not decline over the life of the proposed LA. Officers
should, however, take into account other factors including:
•

evidence presented by the requesting organisation that they have a satisfactory record of, and on ongoing
commitment to, the training of Australians;

•

whether it is a template agreement where there are known shortages in the Australian workforce in terms of
recruitment and/or retention of workers;

•

plans provided by the requesting organisation to increase their percentage of Australian workers;

•

whether any increase in overseas workers is temporary in nature (e.g. for a particular project);

•

evidence presented that indicates over the longer term the LA will benefit the Australian community; and

•

other independently verifiable evidence presented which supports the requesting organisation’s claims
regarding their commitment to growing their Australian workforce.

4.4.4. Exemptions and summary of industry specific requirements
4.4.4.1.

Exceptional circumstances – company specific agreements

In exceptional circumstances, when processing a company specific LA request, the Department may accept a
short-term situation where the company appears to demonstrate an ‘over-reliance’ on overseas workers. This is,
however, likely to only occur where one or more of the following characteristics are relevant:
•

the positions are required to complete a short-term project or phase of a project and:
- the organisation has demonstrated that these positions need to be filled by individuals who have
existing, specialist knowledge of a particular machine or technology; and
- the project will bring substantial economic benefits to Australia.

•

the positions are required on a temporary basis for a substantial project of significant benefit to
Australia or for the ‘set up’ phase of a new global enterprise - hence, a small number of existing staff
familiar with the brand/particular machinery or processes is only available offshore AND there is a plan
in place for skills to be transferred to Australian workers over the longer term.

This would also require approval from the Minister personally.
4.4.4.2.

Industry templates

Most industry agreements when signed also require the sponsor to ensure that in any one year period, overseas
workers do not comprise more than a third of their workforce, and that their reliance on overseas workers
decreases during the life of their LA. However, this ‘goal’ is interpreted with more flexibility for certain industries,
including Dairy and Pork, for more information regarding the:
•

Minister of Religion – see: section 4.13 The Minister of Religion Labour Agreement arrangements

•

Dairy – see: section 4.14 The Dairy Industry Labour Agreement arrangements

•

Fishing – see: section 4.15 The Fishing Industry Labour Agreement arrangements

•

On Hire – see: section 4.16 The On-Hire Labour Agreement arrangements
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•

Meat – see: section 4.17 The Meat Industry Labour Agreement arrangements

•

Pork – see: section 4.18 The Pork Industry Labour Agreement arrangements

•

Restaurant (Fine Dining) – see: section 4.19 Restaurant (Fine Dining) Labour Agreement arrangements

4.5. Occupation requirements
4.5.1. Overview
As the LA program is part of the skilled visa program, a company specific LA will generally only be executed
where the occupation is a skill level 1-4 occupation under ANZSCO.
When assessing a LA request, officers should confirm that the nominated position aligns with ANZSCO for the
relevant occupation and check that the proposed overseas workers will not be undertaking duties at a skill level
lower than the skill level of the nominated occupation.

4.5.2. What evidence is required
Requesting organisations must provide specific details for each of the occupations sought, including the
number of positions sought for each location and year of the proposed LA. The relevant ANZSCO six-digit
code must be provided for each occupation.
Organisations must also provide a detailed description of the tasks the proposed overseas workers will undertake
in the nominated position. This should not be a copy of the ANZSCO tasks for the occupation, but a statement that
reflects the way the tasks, as set out by ANZSCO fit in to the role within the business context of their organisation.

4.5.3. Assessment
Officers should take into account that:
•

positions are unlikely to match an ANZSCO description exactly;

•

a job may include duties an employee would be reasonably expected to perform even if they fall outside the
ANZSCO definition, but they cannot comprise a significant percentage of the work;

•

they should consider not only the ‘list of duties’ provided in the application, but other supporting evidence
provided by the applicant – that is, the ‘business context’ in which the nominated position will be operating.

For further advice regarding assessment of the alignment between tasks and ANZSCO occupations – see: section
4.5.65. Tasks of the position do not align with the nominated occupation in Procedural Instructions: Temporary Skill
Shortage (Subclass 482) visa - nominations

4.5.4. Exemptions and summary of industry specific requirements
4.5.4.1.

Company specific agreements – no exemptions without Ministerial approval

Company specific LAs cannot be approved for non-skill level 1-4 occupations without the personal decision of
the Minister.
Where lower skilled occupations are requested, DJSB must be consulted and a very strong business case
will need to be provided. Such requests are very unlikely to be approved, particularly if there are other visa
programs available (e.g. the Seasonal Worker Program stream of the Temporary Work (International
Relations) visa (subclass 403)), with the LA program not considered appropriate to cover overseas workers
undertaking work in lower or non-skilled occupations.

4.5.4.2.

On hire labour agreements
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There are no specific occupations specified in these agreements, with OHLA sponsors able to nominate
overseas workers for an occupation as long as it remains on the combined list of eligible occupations for the
standard TSS program at the time of LA decision. For more information – see: section 4.16 The On-Hire Labour
Agreement arrangements.

4.5.4.3.

Other industry templates

Organisations requesting a LA under industry template arrangements have access to the occupations
specified in the template LA:
•

Minister of Religion – see: section 4.13 The Minister of Religion Labour Agreement arrangements

•

Dairy – see: section 4.14 The Dairy Industry Labour Agreement arrangements

•

Fishing – see: section 4.15 The Fishing Industry Labour Agreement arrangements

•

Meat – see: section 4.17 The Meat Industry Labour Agreement arrangements

•

Pork – see: section 4.18 The Pork Industry Labour Agreement arrangements

•

Restaurant (Fine Dining) – see: section 4.19 Restaurant (Fine Dining) Labour Agreement arrangements

4.6. Salary requirements and employment conditions
4.6.1. Overview
LAs will generally only be executed where the requesting organisation demonstrates that they can meet
standard skilled visa requirements in terms of:
•

paying the market salary rate and

•

ensuring that overseas workers are offered equivalent employment conditions to those that would be
offered to an Australian worker.

4.6.2. What evidence is required
Requesting organisations are expected to provide advice and evidence to demonstrate what they intend to
pay their proposed overseas workers and why this is equivalent to what an Australian worker would be paid.

4.6.3. Assessment considerations
Officers should assess this requirement taking into account the policy guidelines in relation to standard
temporary skilled visa requirements regarding salary and conditions of employment – see: section 4.6.3
Salary related requirements in Procedural Instruction: Temporary Skill Shortage (subclass 482) – nomination
applications.
Officers should also confirm whether the organisation has sufficient turnover to financially support the proposed
number of overseas workers proposed, on top of the existing employee numbers.
Note: this is particularly important where a permanent pathway has been requested, as the standard company
specific templates requires that the sponsor can only lodge an ENS nomination for a position which will be full time,
ongoing and available for at least two years.

4.6.4. Exemptions and summary of industry specific requirements
4.6.4.1.

Company specific agreements – no exemptions without Ministerial approval

Company specific LAs cannot be approved where standard skilled visa program salary requirements are not
met without the personal decision of the Minister. This is still very unlikely to be approved by the Minister,
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4.12.3.

What is a religious institution?

Organisations seeking approval under a MORLA must meet the definition of a religious institution under the
Migration Regulations. Consequently, to recommend that a LA be executed, officers must be satisfied that the
requesting organisation is a religious institution.
Religious institution is defined in regulation 1.03 as a body:
a) the activities of which reflect that it is a body instituted for the promotion of a religious object; and
b) the beliefs and practices of the members of which constitute a religion due to those members:
•
•

believing in a supernatural being, thing or principle and
accepting the canons of conduct that give effect to that belief, but that do not offend against the
ordinary laws; and

c) that meets the requirements of s50-50 of the Income Tax Assessment Act 1997; and
d) the income of which is exempt from income tax under s50-1 of that Act.
Evidencing religious status
In terms of regulation 1.03(a) and (b), organisations seeking a MORLA should provide evidence which
demonstrates that their activities promote or advance a religious purpose. This could include written governing
laws and principles that are fundamental to the belief in and the belonging to that religion, such as those
contained in memoranda, articles of association, constitutions rules or charter, tenets or ecclesiastical canons,
and/or copies of annual reports and financial statements.
Evidence of Notification of Endorsement for Charity Tax Concessions is sufficient to satisfy the requirements of
regulation 1.03 (c) and (d).
•

An organisation may apply to the ATO for a Private binding ruling (PBR) as to their status as a ‘religious
institution’. A PBR may be useful if delegates are not satisfied that a group is a religious institution, in which case
the organisation can be given the opportunity to obtain a PBR.

Officers should consider the evidence provided and also check that the organisation is listed on the Australian
Charities and Not for Profits Commission register before progressing with their assessment of the request in
accordance with the guidelines below.
Assessment – religious status
‘Religious institutions’ are not confined to major religions, however, the activities, size, permanence and
recognition of the institution will be taken into account when considering a LA request.
Officers should be aware that the term ‘religious institution’ is not, however, confined to major religions such as
Judaism, Hinduism, Buddhism, Christianity and Islam. A body is a religious institution if, amongst other things, the
activities of it reflect that it is a body instituted for the promotion of a religious object.
Religious institutions will have activities in place that reflect the religious objectives of the organisation. Such
activities are usually scheduled and advertised, and can include:
•
•
•
•

conducting religious services and celebration of, for example, weddings, births and holy days;
regular meetings for fellowship, communion, study and/or prayer;
the existence of counselling and pastoral services; and
involvement in social services/social action.

Examples of religious institutions could include:
•
•

churches and other religious congregations;
missionary institutions, seminaries, convents and/or bible colleges.

The Department generally would not consider the following to be a religious institution:
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•

a fund – for example, a trust merely to manage or hold trust property to make distributions to other
entities or people, even if they publicly proclaim a religious message or belief;
a structure with a small and exclusive membership that is controlled and operated by family members
and friends and carries out limited activities such as giving religious address including evangelising, or
delivering sermons.

•

4.12.4.

Minister of Religion (ANZSCO 272211)

4.12.4.1. Role in religious organisation
An important part of assessing a request for a MORLA is to ensure that the proposed overseas worker will in fact
be working in an appropriate position – with this industry template arrangements designed to cater only for highly
skilled overseas workers who will be hired by religious organisations.
To achieve this policy aim and support the SAF levy related exemptions for religious organisations mentioned
above, the ANZSCO occupation of Minister of Religion has been varied for the purposes of the LA template to:
•

clarify that the nominee is required to have a leadership role within the organisation; and

•

accommodate the occupation of Bishop.

If being employed as a Minister of Religion, officers should assess whether the proposed tasks to be completed
align with those outlined in ANZSCO for standard Minister of Religion positions.
If the individual is employed in the specific role of the Bishop, it is expected that some of the tasks listed would be
replaced by higher level managerial tasks, with the nominee responsible for planning, organising, directing and
controlling processes within their religious institution.
Important:
•

A MORLA should not be recommended for approval if the nominee is undertaking a more junior role and/or is
a religious worker. The Temporary Activity (Subclass 408) visa is the appropriate visa for such lesser skilled
religious workers.

•

It would generally be expected that an organisation would have only one Minister of Religion per location /
building (e.g. church in town x). The Department will, however, consider the size of the organisation (and related
congregation) and its workforce composition on a case by case basis - if more than one overseas nominee is
proposed by the Australian employer for that specific location / building.

4.12.4.2. Skills, qualifications and experience
Ministers of Religion must:
•

be ‘ordained’ or have taken a ‘profession to religious life’ as a minister of religion;
and

•

have minimum qualifications equivalent to an appropriate Australian Qualification Framework (AQF) bachelor
degree;

OR
•

have undertaken at least five years of relevant structured training or instruction*.

If employed in the role of a Bishop, the nominee must also have been ordained for at least five years and have a
post-graduate degree.
*Note: In most cases, nominees should be ordained and have an appropriate bachelor degree. Five years of
structured training or instruction can, however, be accepted as an alternative to a bachelor degree. This is only
appropriate where the nominee has done five years full-time formal training and the relevant religion does not
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have an equivalent AQF bachelor degree available. Experience, lesser AQF qualifications, and volunteering in a
lay position do not substitute for this criterion.
Officers must check that proposed nominees have these skills/qualifications at the LA request stage. If not, they
should recommend the request be declined. These requirements are not negotiable under the existing industry
template arrangements. In these cases, a company specific LA will also not meet the requirements.

4.12.5.

Minister of Religion salary arrangements

It is a common theme in religious life to live in a vow of poverty, living simply and sharing personal gifts, time
and resources with the community and those whom are ministered to. Where an organisation is able to
demonstrate that a vow of poverty is required by their organisation, a concession to standard skilled visa
salary requirements is available under the MORLA, without separate Ministerial approval being required.
For this concession to be approved, the organisation should, however, demonstrate that they can provide all
living needs, including board and lodging, health, education, welfare and any other costs incurred by the
Minister of Religion. This is critical in terms of ensuring that the nominee will not need to draw on Australian
social services or charity institutions for basic living needs, and will not be at risk of worker exploitation.
Where the vow of poverty concession does not apply, standard skilled visa program salary requirements must
be met with the exception that non-monetary benefits can be counted when assessing whether the annual
earnings for the equivalent Australian worker and the nominee are at least at the level of TSMIT.
Requesting officers should, however, carefully assess agreement requests where the nominee will not be paid
at least $48,510 (i.e. 90% of the TSMIT) in monetary benefits to ensure that market salary rates are being met,
and that the nominee will not need to draw on Australian social services or charity institutions for basic living
needs, and will not be at risk of worker exploitation.

4.12.6.

English requirements

Standard short term stream TSS requirements apply unless a concession is awarded because the nominee
will be working in a monastic or cloistered environment and hence will have minimal contact with the
community outside of their religious organisation.
ENS visa applicants must demonstrate English proficiency to the level of IELTS 5 with a score of at least 4.5 in
each of the four test components or equivalent.
Additional English concessions may be available where the nominee is working in the role of a Bishop.
Officers must check that proposed nominees have the required level of English at the LA request stage. If not,
they should recommend the request be declined. These requirements are not negotiable under the existing
industry template arrangements.

4.13.
4.13.1.

Dairy Industry Labour Agreements
Overview

The table below summarises the different visa arrangements that are in place under the DILA template (i.e. how
they differ to standard skilled visa program arrangements). Additional advice is also provided below where
required in relation to particular requirements.
These arrangements have been in place since 29 April 2015 following consultations with industry regarding
claimed shortages of skilled labour in the Australian domestic labour market that would limit industry growth.
Only a temporary visa pathway is currently provided for.
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•

Operate milking plant and equipment in a safe manner, undertake multiple functions including reading and
recording instrument information e.g. milk vat temperatures and cow numbers and matching cow ID to calves
to produce a quality milk outcome.

•

Operate a dairy recycling system.

•

Calf feeding, including tubing colostrum.

•

Assist with and/or performing irrigation works.

•

Inspect livestock to gauge the effectiveness of feed formulae.

•

Transport, handle and store chemicals; prepare and apply chemicals.

•

Operate farm and dairy shed-related vehicles, plant and equipment.

•

Identify and report equipment not operating normally; maintenance of plant and machinery.

•

Where appropriately qualified, perform maintenance works on sheds, fixtures and fittings, fences and surrounds
and install new or replacement equipment or fittings.

•

Transport stock, feed and equipment, if appropriately licensed.

•

Maintain records to ensure accurate information for stock and inventory control.

•

Ensure food safety regulatory requirements are met.

•

Contribute to and implement OHS requirements.

•

Operate computer equipment and software packages requiring set-up and basic function operation.

•

Coordinate the response to emergencies for both occupational health and safety emergencies and animal
welfare emergencies.

•

Participate in enterprise/industry training sessions and workshops as required.

4.14.
4.14.1.

Fishing Industry Labour Agreements
Overview

The table below summarises the different visa arrangements that are in place under the FILA template (i.e. how they
differ to standard skilled visa program arrangements). Additional advice is also provided below where required in
relation to particular requirements.
These arrangements have been in place since 21 July 2011 for the occupations of Deck Hand and Fishing Hand,
following the removal of these occupations for use under the then Temporary Work (Skilled) (Subclass 457) visa
program. This followed several requests for LAs from individual fishing operators and advice industry groups that
operators were unable to send out the full complement of vessels due to under staffing.
A further four occupations, outlined below, were added to the template following the approval of the then Minister
for Immigration and Border Protection on 5 November 2017.
Only a temporary visa pathway is currently provided for under a DILA.
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A full assessment of these salary requirements will then be undertaken at nomination stage.
Note: A number of additional salary related sponsorship obligations also apply to FILA sponsors – these include:
•

If an equivalent Australian is paid more than an overseas worker in any 12 month period the employer must
ensure all of the following occurs:
o

the employer must pay the overseas worker an additional amount;

o

this amount should equal the difference between the amount paid to the equivalent Australian and the
amount paid to the overseas worker for the 12 month period;

o

this amount is to be paid to the overseas workers in the month following the 12 month period.

•

Any payments deducted from the overseas worker’s salary can only be made with the written permission of the
overseas worker.

•

Employers must demonstrate that any deductions are consistent with the Fair Work Act 2009 and/or local
industrial instruments.

4.14.5.

English concessions for deck and fishing hands

An English concession is available for these occupations only, with provision of one of the following test results
acceptable to demonstrate sufficient English to perform the nominated occupations:
•

an average test score of at least 4.5 in an IELTS;

•

a total score of at least 32 in a TOEFL iBT;

•

an overall test score of at least 30 in a PTE Academic;

•

an overall test score of 147 in a CAE.

This is as long as the employer also:
•

provides overseas workers with initial access to an interpreter during induction training, and flexible English
language instruction options such as DVDs and phrasebooks;

•

installs signage and providing training booklets for the overseas workers in both English and their native
language;

•

ensures that every overseas worker has sufficient English language proficiency to both:
o

enable them to take reasonable care of his or her own health and safety in the workplace and that of
the people they work with;

o

understand his or her workplace and employment conditions

Organisations requesting a FILA will need to declare that the above requirements will be met as part of their LA
request. A full assessment of whether English requirements are met for a particular nominee will then be
undertaken at the visa application stage.

4.15.
4.15.1.

On-hire Industry Labour Agreements
Overview

The table below summarises the different visa arrangements that are in place under the OHLA template (i.e. how
they differ to standard skilled visa program arrangements). Additional advice is also provided below in relation to
particular requirements – where required.
These arrangements have been in place as of 1 October 2007, from which point onwards on-hire firms have been
prevented from becoming a standard business sponsor and using the standard temporary skilled visa programs.
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•

Stuns and kills livestock, and prepares carcasses for further processing by removing internal organs and hides.

•

Operating switching controls to direct and drop carcasses and meat cuts from supply rails to boning tables.

•

Cutting meat to separate meat, fat and tissue from around bones.

•

Washing, scraping and trimming foreign material and blood from meat.

•

Cutting sides and quarters of meat into standard meat cuts, such as rumps, flanks and shoulders, and removing
internal fat, blood clots, bruises and other matter to prepare them for packing and marketing.

•

Operating restrainer and stunning equipment.

•

Severing jugular veins of stunned animals to drain blood and facilitate dressing.

•

Trimming and removing head meat and severing animal heads.

•

Slitting open, eviscerating and trimming animal carcasses.

•

Slaughter livestock according to procedures required by religious customs.

4.16.4.

Skills, qualifications and experience

To be granted a visa under MILA arrangements, overseas workers must:
•

have been assessed and verified by a National Meat Industry Training Advisory Council (MINTRAC) registered
assessor, or an assessor approved by the Commonwealth, with a Certificate IV in Training and Assessment
experienced in meat processing, to be skilled meat workers with a minimum skill level commensurate with the
MINTRAC referenced AQF Certificate III in meat processing

and:
•

demonstrate a minimum of three years skilled work experience obtained at a meat processing establishment
acceptable to both the Department and requesting organisation or

•

have been working in Australia on a subclass 457 or TSS visa at an Australian meat processing establishment
acceptable to the Department and requesting organisation for at least nine months prior to being nominated.

Organisations requesting a MILA need to declare that they understand the above requirements to be met, as it is
their responsibility to ensure that overseas workers nominated under their agreement have the required skills and
qualifications. A full assessment of whether skills requirements are met for a particular nominee will then be
undertaken at the visa application stage.
MILA sponsors are also expected to ensure that:
•

their MINTRAC registered assessor(s) is assessing overseas workers as per MINTRAC guidelines and that there
are transparent and audited processes in place;

•

MINTRAC assessments are undertaken utilising the most recent training package available from MINTRAC;

•

the skills assessment documentation provided to the Department clearly demonstrates that the overseas
worker has been successfully assessed to have a minimum skill level commensurate with a AQF Certificate
III in Meat Processing, and includes:
o a skills assessment certificate signed by a MINRTAC registered overseas skilled meat worker assessor
o a record of completed assessment of each of the core units and relevant elective units of the required
qualification [note: that the current AQF Certificate III has seven core competencies and at least five
elective units to a total value of 54 points].

4.17.
4.17.1.

Pork Industry Labour Agreements
Overview
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•

Supervision and participation of daily inspection of livestock, such that the animals are appropriately fed,
watered, environmental parameters are fulfilled. The senior stockperson (piggery) in this case would work
with and supervise a less experienced stockperson.

•

Supervision and participation of daily inspection of livestock, ensuring compromised animals are
individually assessed, identified, treated and record in accordance with the Company Herd Health Plan
and the industry’s Model Code of Practice.

•

Euthanise sick or injured stock in a humane manner and in accordance with the Model Code of Practice for
Animal Welfare – Pigs 3rd edition.

•

Conduct post mortem examinations of deceased stock and report findings.

•

Collect boar semen at an artificial insemination laboratory.

•

Undertake processing duties within the artificial insemination laboratory.

•

Supervision and participation in the mating of animals via individually supervised mating or through Artificial
Insemination.

•

Supervision of the birthing process, including the ability to physically conduct unsupervised internal assessments
of females during parturition to minimise this incidence of still births.

•

Participate in company/industry training sessions and workshops as required.

•

Perform any other duty as required by the Unit Manager.

4.17.4.

Skills, qualifications and experience

Overseas workers nominated under the PILA must have at least:
•

an AQF Certificate III in Agriculture (Pig Production), or equivalent qualifications as assessed by a registered
training organisation; and demonstrate at least three years of recent and relevant work experience in a medium
to large size commercial piggery; or

•

five years' recent and relevant work experience.

Organisations requesting a PILA will need to declare that the above requirements will be met as part of the LA
request. A full assessment of whether skills requirements are met for a particular nominee will then be undertaken
at the visa application stage.

4.18.
4.18.1.

Restaurant (Fine Dining) Industry Labour Agreements
Overview

The table below summarises the different visa arrangements that are in place under the RILA template (i.e. how they
differ to standard skilled visa program arrangements). Additional advice is also provided below where required in
relation to particular requirements.
These arrangements have been in place since 2015 for the occupations of Cook and Chef, with the occupation of
Trade Waiter made available from November 2016 onwards. They were designed to assist the fine dining industry
to retain staff for longer periods and attract skilled staff who see the industry as a career – with a high turnover of
local staff experienced.
Both a temporary and permanent visa (after a transitional period – see below) pathway is provided for under a
RILA.

4.18.2.

Restaurant Industry – different requirements
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The DAR:
•

must be an incorporated entity which has the capability and capacity to undertake its duties and responsibilities;

•

should have appropriate governance arrangements in place; and

•

can be impartial to all employers within the designated area.

In considering whether a new DAMA is appropriate, the Department will consider, alongside the broader objectives of
the LA program whether:
•
•

local employers have genuinely sought to fill the positions from the local labour market;
the requested occupations and number of overseas workers is reasonable in the context of local
labour market conditions;
any concessions requested are supported and any risks can be appropriately managed;
the designated area is experiencing skills and labour shortages in the proposed occupations;
the number of overseas workers requested is consistent with these shortages;
the recruitment of overseas workers is only intended to supplement the Australian workforce within the
designated area and that the proposed DAMA will not undermine employment and training
opportunities for Australians;
relevant Commonwealth or state/territory government strategies to assist unemployed, retrenched and
disadvantaged Australian have been considered;
there will be sufficient infrastructure and community services in the designated area to support the
proposed overseas workers.

•
•
•
•

•
•

Note: before a new DAMA will be considered, it is expected that the DAR will have consulted with all of
the below stakeholders, however, this is currently under review:
• key union, local/state government and business stakeholders;
• other agencies or community groups that may be impacted by the proposed agreement (Note: this
may be important where overseas workers and their families are located in a regional or remote part
of Australia and there may be community concerns about possible impacts on infrastructure, for
example schools and housing, or additional burden on local health services);

•

the relevant state work safety authority where additional English language concessions are sought
(see English language).

4.19.3.

DAMA requirements and concessions

4.19.3.1. Mobility of overseas workers
Approved sponsors under a DAMA are not able to transfer workers outside the designated regional area.
Sponsored overseas workers may be able to travel outside the designated area for work related reasons for short
periods of time, where their work is consistent with the declared duties of their position. Employers should seek the
agreement of the DAR if an overseas worker will be working outside the designated area for more than three months
in a twelve month period.

4.19.3.2. Concessions
Where concessions are requested, evidence must be provided that any risks can be appropriately managed.
Evidence which must be provided may include, but is not limited to, consultation with relevant state/territory
workplace safety authorities.

4.19.3.3. Occupations and ceilings
Occupations must be at ANZSCO Skill Levels 1 – 4.
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4.19.3.4. Employer and overseas worker support
Where a new DAMA head agreement is requested, details should be provided of how the DAR proposes to
support employers and facilitate the integration of overseas workers in their local communities. This could
include the provision of information on workplace rights; basic services in the local area such as health;
emergency and educational services; community activities such as sporting groups and religious services;
the promotion of departmental information to employers regarding their sponsorship obligations; and
services which may assist in managing any identified risks.

4.19.3.5. Salary
The salary offered to overseas workers under a DAMA must meet TSMIT unless a concession is sought.
Concessions up to 10% below TSMIT may be considered, provided risks associated with hardship can be managed
given the additional financial burden on overseas workers. For example, a TSMIT concession could be sought where
the cost of living in the designated area is commensurately lower than the national average. A concession could
apply to certain localities within the designated area only.
Regardless of any TSMIT concession, the program requirements for employers to pay at least market rates, and to
provide foreign workers with at least the same terms and conditions will apply.

4.19.3.6. Skills
While concessions will be considered, overseas workers will be expected to meet or exceed ANZSCO
requirements and be able to transfer skills to Australian workers. Registration and licensing requirements will
continue to apply.

4.19.4.

Processing individual DAMA requests

The Department assesses individual requests for a LA under a DAMA in a streamlined manner, with the onus
on the DAR to ensure that requirements are met. Departmental checks will focus on any adverse information
available on Departmental systems regarding the requesting organisation – information that the DAR may not
be aware of.

4.20.

Approved sponsors – next steps

4.13.1. Types of visas
If approved, the LA will outline the type of visas (i.e. TSS and/or ENS visas) that can be granted under the
agreement.
4.13.2. Ceilings and reporting
An LA will also include a ‘nomination ceiling’ – that is, a maximum number of TSS and/or ENS nominations
that can be approved in each year of an agreement.
4.13.3. Nominating overseas workers
An organisation can generally not lodge a nomination application until there is an executed LA in place.
This may, however, be facilitated where LA negotiations are underway and the nominee is already in
Australia and their visa is about to expire.
As part of the nomination application, the approved sponsor will be required to demonstrate they meet the
conditions set out in their LA for nominating an overseas worker.

Document #2

4.13.4. Applying for a visa
Once a nomination application has been lodged, the overseas worker can lodge their individual visa
application with the Department, or at the same time.

4.20.1.

Requests for variation

In most cases, LA sponsors will request a variation because they are seeking to increase the nomination
ceilings for a particular year – particularly where ceiling numbers were only agreed to ‘up front’ for a limited
number of years. These requests are registered in ICSE under the LA Assessment Type event.
Where a variation to ceiling numbers is needed, the sponsor is required to provide the following documentation to
the Department so that they consider whether it is appropriate for a Deed of Variation to be prepared and executed:
•

updated workforce plans;

•

evidence of labour market testing that has been undertaken during the last 12 months;

•

evidence of salary arrangements for, and amounts paid to, Primary Sponsored Persons;

•

details of any breaches of immigration or other Commonwealth or State/Territory laws;

•

the dates, numbers and occupations of any and all Australian workers who have been retrenched or made
redundant in the past 12 month period; and

•

any additional information requested by the Minister.

Variations to an LA cannot commence until a new written document is executed by or on behalf of all parties.
Note:
•

The Department is currently reviewing these variations processes to streamline them where possible.

•

Different arrangements are currently in place for MILA sponsors in terms of requesting ceilings for ENS
visas – see section 4.17 The Meat Industry Labour Agreement arrangements.

4.13.5. Sponsorship obligations
If a LA is approved, the organisation must comply with their sponsorship obligations as outlined in their
agreement. These will largely mirror those which apply under the standard business program. Additional
obligations may also apply.
The Department may monitor approved sponsors through both audits and site visits. Approved sponsors
must agree to cooperate with the Department in relation to all monitoring and reporting requirements.
4.13.6. Suspending or terminating labour agreements
The Department takes failure to comply with the terms of a LA very seriously. Consequences for breaching
the terms and conditions of a LA, including the sponsorship obligations, may include suspension or
termination of the agreement or other sanctions under the Migration Act 1958, which can occur at any point
during the term of the LA.
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5.

Accountability and responsibilities

Skilled and Family Visa Program Branch is responsible for monitoring, reviewing and updating this PI in
line with legislative and regulatory changes.

6.

Statement of Expectation

This PI under the PPCF sets out guidance and directions to workers on how to implement the Department’s
policy.
It is expected that all workers who are subject to this PI will have due regard to it and will only depart from it if:
a) the departure is reasonable and justified in the circumstances;
b) all risks have been considered; and
c) approval has been sought and responsibility accepted for documenting the justification for the decision.
Workers are required to comply with all reasonable and lawful directions contained in this PI. Failure to comply
with a direction may be considered a breach of the Australian Public Service Code of Conduct (for APS
employees) or the Professional Standards Secretary’s Direction under section 55 of the Australian Border Force
Act 2015 (for non-APS employees).
All records created as a result of this procedure must be managed in accordance with the Records Management
Policy Statement. Records created as a result of this policy/procedure must be saved in TRIM RM8 or an
approved business system.

7.

Related Framework documents

•

Standard business sponsorship applications

•

Temporary Skill Shortage visa (subclass 482) – nominations

•

Temporary Skill Shortage visa (subclass 482) – visa applications

•

Regulation 5.19 - Approval of nominated positions (employer nomination)

•

Employer Nomination Scheme (subclass 186 visa) – visa applications

•

Regional Sponsored Migration Scheme (subclass 187 visa) – visa applications

•

Adverse information – Division 1.2, Regulation 1.13A and B

•

Sponsorship compliance framework – Sponsorship obligations

8.
XXX

References and legislation

