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Best regards 
 

Milne Dunkley Customs & Forwarding 
 

 

From: TARCON [mailto:tarcon@border.gov.au]  
Sent: Tuesday, 6 December 2016 8:53 AM 
To:  @mildunk.com.au> 
Subject: RE: TCO objection ‐ TC1647286 [SEC=UNCLASSIFIED] 
Importance: High 
 

UNCLASSIFIED 

Hello   
 
This TCO has already been made so you have to do a Request for Revocation form 
Also we need some costing sheets for Question 6B to make this complete 
 
Regards 

 
  

Tariff Concessions Adminstration Border Management Group 
Australian Border Force 
3rd Floor Allara House 
5 Constitution Ave Canberra City ACT 2601 
Ph    
Email:  @border.gov.au 
 

 
UNCLASSIFIED 

 

From:  @mildunk.com.au]  
Sent: Tuesday, 6 December 2016 8:32 AM 
To: TARCON <tarcon@border.gov.au> 
Subject: TCO objection ‐ TC1647286 
 
Dear Sir / Madam, 
 
Re: objection to the granting of TC1647286 
 
Our client Visy Plastics wish to object to the granting of TC 1647286 (Gazette 16/46 of 30 Nov 2016). 
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Please find attached documentation provided by Visy in support of their claim to be local manufacturers of 
substitutable goods. 
 
Should you require anything further in support of this claim please do not hesitate to contact me. 
 
Best regards 
 

Milne Dunkley Customs & Forwarding 
 

 
 

 
 
Important Notice: The content of this email is intended only for use by the individual or entity to whom it is 
addressed. If you have received this email by mistake, please advise the sender and delete the message and 
attachments immediately.  This email, including attachments, may contain confidential, sensitive, legally 
privileged and/or copyright information.   
 
Any review, retransmission, dissemination or other use of this information by persons or entities other than 
the intended recipient is prohibited.  DIBP respects your privacy and has obligations under the Privacy Act 
1988.   
 
Unsolicited commercial emails MUST NOT be sent to the originator of this email. 
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SMITH Alison

From: TARCON
Sent: Wednesday, 7 December 2016 9:57 AM
To:
Subject: RE: TCO objection - TC1647286 [SEC=UNCLASSIFIED]

UNCLASSIFIED 

Hello   
 
We have received your Request for Revocation on behalf of Visy Plastics 
The receipt date is the 6th of December 2016 
 
You will get an acknowledgement at a later date 
 
Regards 

 
  

Tariff Concessions Adminstration Border Management Group 
Australian Border Force 
3rd Floor Allara House 
5 Constitution Ave Canberra City ACT 2601 
Ph    
Email: @border.gov.au 
 

 
UNCLASSIFIED 

 

From:  @mildunk.com.au]  
Sent: Tuesday, 6 December 2016 1:46 PM 
To: TARCON <tarcon@border.gov.au> 
Subject: FW: TCO objection ‐ TC1647286 [SEC=UNCLASSIFIED] 
 

 
 
Please disregard my previous email as I sent through the wrong attachments. 
 
Please find attached in support of seeking revocation of TC 1647286: 
 
B441 – completed revocation request 
Sales invoices for substitutable goods produced in Australia 
Sample IDM of product produced 
Local content workings spreadsheet. 
 
Should you require anything further please let me know. 
 
 
Best regards 
 

Milne Dunkley Customs & Forwarding 
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From:  @mildunk.com.au]  
Sent: Tuesday, 6 December 2016 12:10 PM 
To: 'TARCON' <tarcon@border.gov.au> 
Subject: RE: TCO objection ‐ TC1647286 [SEC=UNCLASSIFIED] 
 
Hi   
 
Please find attached in support of seeking revocation of TC 1647286: 
 
B441 – completed revocation request 
Sales invoices for substitutable goods produced in Australia 
Sample IDM of product produced 
Local content workings spreadsheet. 
 
Should you require anything further please let me know. 
 
Best regards 
 

Milne Dunkley Customs & Forwarding 
 

 

From: TARCON [mailto:tarcon@border.gov.au]  
Sent: Tuesday, 6 December 2016 8:53 AM 
To:  @mildunk.com.au> 
Subject: RE: TCO objection ‐ TC1647286 [SEC=UNCLASSIFIED] 
Importance: High 
 

UNCLASSIFIED 

Hello   
 
This TCO has already been made so you have to do a Request for Revocation form 
Also we need some costing sheets for Question 6B to make this complete 
 
Regards 
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Tariff Concessions Adminstration Border Management Group 
Australian Border Force 
3rd Floor Allara House 
5 Constitution Ave Canberra City ACT 2601 
Ph    
Email:  @border.gov.au 
 

 
UNCLASSIFIED 

 

From:  @mildunk.com.au]  
Sent: Tuesday, 6 December 2016 8:32 AM 
To: TARCON <tarcon@border.gov.au> 
Subject: TCO objection ‐ TC1647286 
 
Dear Sir / Madam, 
 
Re: objection to the granting of TC1647286 
 
Our client Visy Plastics wish to object to the granting of TC 1647286 (Gazette 16/46 of 30 Nov 2016). 
 
Please find attached documentation provided by Visy in support of their claim to be local manufacturers of 
substitutable goods. 
 
Should you require anything further in support of this claim please do not hesitate to contact me. 
 
Best regards 
 

Milne Dunkley Customs & Forwarding 
 

 

 
 
Important Notice: The content of this email is intended only for use by the individual or entity to whom it is 
addressed. If you have received this email by mistake, please advise the sender and delete the message and 
attachments immediately.  This email, including attachments, may contain confidential, sensitive, legally 
privileged and/or copyright information.   
 
Any review, retransmission, dissemination or other use of this information by persons or entities other than 
the intended recipient is prohibited.  DIBP respects your privacy and has obligations under the Privacy Act 
1988.   
 
Unsolicited commercial emails MUST NOT be sent to the originator of this email. 
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REASONS FOR DECISION 
 

in relation to 
 

REQUEST FOR REVOCATION OF TARIFF CONCESSION ORDER 
 

TC 1647286 
 
Decision-maker:  
 
Local manufacturer requesting revocation: Visy Plastics (Visy). 
 
A.  DETAILS OF THE TARIFF CONCESSION ORDER  
 
TCO Description: 
 
PREFORMS, BOTTLE, polyethylene terephthalate copolymer, having  
ALL of the following:  
  (a) inner neck diameter NOT less than 45.85 mm and NOT  
      greater than 46.15 mm;  
  (b) neck outer diameter NOT less than 55.00 mm and NOT  
      greater than 55.40 mm; 
  (c) neck thread diameter NOT less than 55.05 mm and NOT  
      greater than 55.45 mm 
 
Tariff Classification for the goods: 
 
3923.30.00 
 
Stated use of the goods: 
 
In the manufacturer (sic) of plastic bottles that have either a push on or screw on neck 
enclosure. 

s22(1)(a)(ii)
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B.  INFORMATION RECEIVED   
 
Request for revocations received from: 
 
Visy, received 6 December 2016. 
 
Other information received 
 
N/A 
 
Local manufacturer’s claims made regarding the production of substitutable goods in Australia: 
 
Visy submitted that it: 
 
 … manufacturers (sic) PET injection moulded preforms of neck size 28 mm to 38 mm. 
 We have machinery capable of manufacturing wide neck preforms. 
 
 … 
 
 The containers can be used for packaging of water or other liquids.  
 
Information given to the Comptroller-General of Customs by the local manufacturer 
to substantiate its claims:  
 
In completing the ‘Request for Revocation of a Tariff Concession Order (TCO) or 
Commercial Tariff Concession Order (CTCO)’ (Form B441), Visy submitted: 
 
• the goods are wholly or partly manufactured in Australia; 
 
• not less than 25% of the factory or works costs consist of Australian labour, Australian 

materials and Australian factory overhead expenses;  
 
• at least one substantial process in the manufacture of the goods is carried out in Australia;  
 
• it has produced the goods in the last two years; and 
 
• it is prepared to accept an order for the goods. 
 
Visy provided documentation with its revocation requests to support these claims. 
 
C.   LEGISLATION: 
 
In relation to the Customs Act 19011: 

                                                
1 All references to legislation are references to the Customs Act 1901 unless otherwise specified. 
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Section 269SC provides that in considering a request for revocation of a TCO, the 
Comptroller-General must decide whether or not he or she is satisfied: 
 

• that on the day of lodgement of the request, the person requesting the revocation 
of the TCO is a producer in Australia of goods that are substitutable goods in 
relation to the goods the subject of the order; and 

• that, if the TCO were not in force on that day but that day were the day on which 
the application for that TCO was lodged, the Comptroller-General would not have 
made the TCO. 

 
Section 269P(3) requires the Comptroller-General to make a decision whether or not he 
or she is satisfied that an application meets the core criteria. 
 
Section 269C states that, "For the purposes of this Part, a TCO application is taken to 
meet the core criteria if, on the day on which the application was lodged, no substitutable 
goods were produced in Australia in the ordinary course of business.” 
 
Section 269B(1) defines substitutable goods, in respect of goods the subject of a TCO 
application as "goods produced in Australia that are put, or are capable of being put, to a 
use, that corresponds with a use (including a design use) to which the goods the subject of 
the application are put or can be put."   
 
Section 269B(3) specifies that, in determining whether goods produced in Australia are 
put, or capable of being put, to a use corresponding to a use to which goods the subject of 
a TCO application can be put, it is irrelevant whether or not the local product competes 
with the goods the subject of the application in any market. 
 
Sections 269D(1) and (2) specify the conditions which goods must meet to be taken to be 
produced in Australia.  In essence, these require that: 

• the goods are wholly or partly manufactured in Australia, and  
• not less than one quarter of the factory or works costs of the goods is 

represented by the sum of: 
(i) the value of Australian labour; and,  
(ii) the value of Australian materials; and 
(iii) the factory overhead expenses incurred in Australia in respect of the 
goods.  

• Goods are taken to be partly manufactured in Australia if at least one substantial 
process in the manufacture of the goods was carried out in Australia. 

 
Section 269E(1) specifies that substitutable goods are taken to be produced in Australia in 
the ordinary course of business if: 

(a) they have been produced in Australia in the 2 years before the application was 
lodged; or 

(b) they have been produced and are held in stock, in Australia; or 
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(c) they are produced in Australia on an intermittent basis and have been so produced 
in the 5 years before the application was lodged; 

 
and a producer in Australia is prepared to accept an order to supply them. 
 
Section 269E(2) specifies that substitutable goods which are made to order capital 
equipment* are produced in Australia in the ordinary course of business if a producer in 
Australia: 

(i) has made goods requiring the same labour and skills, technology and design 
expertise as the substitutable goods in the 2 years before the application 
was lodged; and 

(ii) could produce the substitutable goods with existing facilities; and  
(iii) the producer is prepared to accept an order to supply the substitutable 

goods. 
 
*Capital equipment means goods, which if imported into Australia, would be goods to 
which Chapters 84, 85, 86, 87, 89 or 90 of Schedule 3 to the Customs Tariff Act 1995 
would apply (s. 269B). 
 
Section 269SC(1) provides that the Comptroller-General must decide no later than 60 
days after a request for revocation is lodged whether or not he or she is satisfied: 

• that on the day of lodgement of the request, the person requesting the revocation 
of the TCO is a producer in Australia of goods that are substitutable goods in 
relation to the goods the subject of the order; and  

• that, if the TCO were not in force on that day but that day were the day on which 
the application for that TCO was lodged, whether the Comptroller-General would 
not have made the TCO. 

 
Section 269SC(4) provides that if the Comptroller-General is satisfied of the matters 
referred to in subsection 269SC(1), but is also satisfied that if: 
 

(a) the TCO were not in force on the day of lodgement of the (revocation) 
request; and 

(b) that day were the day of lodgement of an application for another TCO (the 
narrower TCO) in respect only of goods covered by the TCO that are not 
produced in Australia by the person making the request; 

 
The Comptroller-General would have made such a narrower TCO, he or she must: 
 
 (c) revoke the TCO; and 
 (d) make, in its place, such a narrower TCO. 
 
Section 269SF allows the Comptroller-General to seek, in writing and within a specified 
period, information or request documents relevant to the consideration of a revocation 
request. 
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D.   CONSIDERATIONS: 
 
The Comptroller-General must consider whether, at the time of lodgement of the 
revocation request, whether there was in Australia a producer of goods in the ordinary 
course of business that are substitutable goods in relation to the goods the subject of the 
TCO. 
 
The first issue is whether the locally manufactured goods are substitutable goods.   
 
Section 269B defines substitutable goods as goods produced in Australia that are put, or 
are capable of being put, to a use that corresponds with a use (including a design use) to 
which the goods the subject of the application or of the TCO can be put.  Thus: 
 

• claims that the locally produced goods are not substitutable because the TCO 
goods are superior in quality and/or function and/or cost are irrelevant;   

• claims that the locally produced goods are not substitutable because they do not 
have the same specifications as the goods the subject of the TCO application are 
irrelevant; 

• it is also irrelevant whether the goods produced in Australia compete with the 
goods the subject of the TCO application in any market.  

 
The goods the subject of the TCO are: 
 
PREFORMS, BOTTLE, polyethylene terephthalate copolymer, having  
ALL of the following:  
  (a) inner neck diameter NOT less than 45.85 mm and NOT  
      greater than 46.15 mm;  
  (b) neck outer diameter NOT less than 55.00 mm and NOT  
      greater than 55.40 mm; 
  (c) neck thread diameter NOT less than 55.05 mm and NOT  
      greater than 55.45 mm 
 
Visy provided illustrative and descriptive material (IDM) in respect of the PET injection 
moulded preformed bottles that it manufactures. 
 
From the evidence available to me, it is clear that the Visy product is not identical to the 
goods the subject of the TCO.  The wording of the TCO describes PET bottles with 
narrow specifications in respect of the neck and thread diameters of the TCO goods. 
 
Visy’s IDM shows that the neck specifications of its bottles to be somewhat less than 
those of the TCO goods. 
 
However, the test of substitutability is not whether the locally produced goods are 
identical to the TCO goods; rather the test is whether the locally produced goods have a 
corresponding use to the TCO goods. 
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A revocation request decision therefore depends on corresponding use, not specification 
(as well as the ordinary course of business and produced in Australia tests).  Descriptions 
given in a TCO only serve to limit the goods that are eligible for importation under a TCO, 
not the locally produced substitutable goods that may give rise to a revocation request. 
 
The IDM that accompanied the TCO application does not give any of the uses of the TCO 
goods.  A photograph with the original application, however, shows a plastic bottle with 
what may be a thread at the open end.  It is reasonable to assume that this bottle is put, or 
could be put, to a use of carrying or storing liquids such as water. 
 
Material on file shows that the Visy products are also put to a use of storing and carrying 
liquids, including water.  I consider that this is a corresponding use to the goods the 
subject of the TCO. 
 
As Visy’s goods have a corresponding use, I am satisfied that those goods are 
substitutable for the TCO goods for the purpose of s. 269B of the Act 
 
The second issue is whether the goods are produced in Australia. 
 
Visy advised that: 
 
• Its goods are wholly or partly manufactured in Australia. 
• Greater than 25% of the factory or works costs of the goods consist of Australian labour, 

Australian materials and Australian factory overhead expenses incurred in Australia. 
• At least one substantial process in the manufacture of the goods is carried out in 

Australia. 
 
Visy provided summary information from its accounting system to support the cost claims.   
 
Visy provided a description of some of the processes involved in the manufacture of its goods 
that satisfies me that it undertakes a substantial process of manufacture by converting raw 
material to finished product. 
 
Based on the information supplied by Visy I am satisfied that its goods meet the legislative 
test for “produced in Australia”. 
 
The third issue is whether the goods are produced in the ordinary course of business. 
 
Visy advised that it produced substitutable goods in the two years prior to the lodgement 
of its revocation request.  Visy also stated that it was prepared to accept an order for the 
goods.  Invoices dated within the two-year period before the lodgement of the revocation 
requests supported these claims.   
 
I am satisfied that Visy has produced substitutable goods in the ordinary course of 
business for the purpose of s.269E(1). 
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The fourth issue is whether the wording of the TCO should be narrowed.   
 
Under s.269SC(4) of the Act, if the Comptroller-General of Customs is satisfied of the 
matters referred to in s.269SC(1) in relation to a request for revocation of a TCO but is 
also satisfied that if: 
 

(a)  the TCO were not in force on the day of lodgement of the request; and 
 

(b)  that day were the day of lodgement of an application for another TCO (the 
narrower TCO) in respect only of goods covered by the TCO that are not 
produced in Australia by the person making the request; 

 
the Comptroller-General of Customs would have made such a narrower TCO, he or she 
must: 
 

(a) revoke the TCO; and 
 

(b) make, in its place, such a narrower TCO. 
 
Visy did not advise of any form of narrower wording that would exclude its goods.  In the 
absence of such advice, I cannot envisage a suitable narrower form of wording from the 
information provided on file. 
 
E. DECISION  
 
In accordance with ss.269SC(1) of the Customs Act 1901, the requests for the revocation 
of TC 1647286 is granted as I am satisfied that: 

(a) on the day of lodgement of the request, the person requesting the revocation of the 
TCO produced in Australia, in the ordinary course of business, goods that are 
substitutable goods in relation to the goods the subject of the TCO; and 

 
(b) if the TCO was not in force on that day but that day were the day on which the 

application for that TCO was lodged, the Comptroller-General of Customs would 
not have made the TCO. 

 
I therefore revoke TC 1647286 r pursuant to section 269SC(3) of the Act. 

 

 
 
 

 
Delegate of the Comptroller-General of Customs 
6 January 2017 
 

s22(1)(a)(ii)







 
 
 
Quote: 1647286 
Your Ref:  

Australian Border Force 
Customs House 
5 Constitution Avenue 
Canberra City ACT 2601 

Ph: (02)  
Email: tarcon@border.gov.au 

02 March 2017 
 
 
 

  
MILNE DUNKLEY CUSTOMS 
PO BOX 7442 ST KILDA ROAD 
MELBOURNE  VIC  3004 
 
 
Dear  
 

TARIFF CONCESSION SYSTEM 
REVOCATION APPLICATION ACKNOWLEDGEMENT 

 
 
Your application to revoke Tariff Concession Order Number 1647286 has been received. 
Details of your request will appear in Gazette Number TC16/48 of 14 December 2016. 
 
 
 
 
Yours sincerely, 
 
 

Tariff Concessions Adminstration 
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