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Request Details 

FOi Request: 
File Number: 
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ADF2015/35166 

Scope of request 

1. On 9 July 2015 you requested: 

a copy of a review the immigration department undertook when the federal 
government decided to put a pause on accepting new referrals from the United 
Nations refugee agency from October 10 last year (which was initially due to finish on 
January 31 but has been extended until June 30). I'm also seeking correspondence 
and ministerial briefs about the review and the options up for consideration. 

Documents in scope 

2. There are no Departmental review documents concerning the Government's decision 
to implement a pause on receiving United Nations High Commissioner for Refugees 
(UNHCR) referrals in October 2014. 

3. Following consultation with you, the Department identified one document within scope, 
being a Ministerial submission of April 2015 which includes reporting on the status of 
Australia's Humanitarian Programme in light of the pause on referrals (refer to 
Attachment D). The other document you requested (being a review completed January 
2016) is out of scope as it does not relate to the UNHCR referral pause and it was 
created after you lodged this FOi request. 

Authority to make decision 

4. I am an officer authorised under section 23 of the FOi Act to make decisions in respect 
of requests to access documents or to amend or annotate Departmental records. 

Information considered 

5. In reaching my decision, I have considered the following: 
• The Freedom of Information Act 1982; 
• The Departmental document identified above; and 
• The Australian Information Commissioner's guidelines relating to access to 

documents held by government. 
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Reasons for decision 

6. Section 22(2) of the FOi Act provides that, where an agency reaches the view that a 
document contains exempt information or material that is irrelevant to the request and it 
is possible for the agency to prepare an edited copy of the document with the irrelevant 
or exempt material deleted, then the agency must prepare such a copy. 

7. This edited copy must be provided to the applicant. Further, the decision maker must 
advise the applicant in writing that the edited copy of the document has been prepared 
and of the reason(s) for each of the deletions in the document (s.22(3) of the FOi Act). 

8. Exempt material is deleted pursuant to s.22(1 )(a)(i) and irrelevant material is deleted 
pursuant to s.22(1 )(a)(ii) of the FOi Act. 

Exemptions applied to the document under s.22(1)(a)(i) 

9. The Schedule of Documents (Attachment B) and the document released (Attachment 
D) detail the exemptions that have been applied. Exemptions were applied on the 
following grounds: 

Section 33 - Documents affecting national security, defence and international relations 

10. I have decided that parts of the document are exempt under section 33(a)(iii) of the FOi 
Act, as disclosure of this information would, or could reasonably be expected to, cause 
damage to Australia's international relations. 

11. The information exempted comprises discussion of the Government's relationship with 
an international agency and a strategy for the Department's engagement with the 
agency. Given the sensitive nature of the matters discussed, I am satisfied that 
release of this information could reasonably be expected to adversely impact the 
working relationship between the Australian Government and the international agency. 
The information is therefore exempted under s.33(a)(iii). 

Section 47 - Deliberative processes 

12. A document is conditionally exempt under s.47C(1) of the FOi Act if it includes 
deliberative matter. Deliberative matter is: 

.. . content that is in the nature of, or relating to either: 
• an opinion, advice or recommendation that has been obtained, prepared or 

recorded 
• a consultation or deliberation that has taken place 
• in the course of, or for the purposes of, a deliberative process of the agency or 

Minister. 

(Paragraph 6.56, Guidelines issued by the Australian Information Commissioner under s93A 
of the Freedom of Information Act 1982) 

13. I am satisfied that the document contains deliberative matter. The relevant material in 
the document comprises recorded opinions and recommendations of a Departmental 
official regarding an appropriate strategy for dealing with a sensitive programme delivery 
matter, within the context of Government policy and the Commonwealth's relationship 
with an international agency. 
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Application of the 'public interest' test 

14. While I have found that the conditional exemption in s.47C(1) of the FOi Act applies to 
the information outlined in paragraph 13 above, s.11A(5) of the FOi Act requires me to 
disclose the information unless aCCE?SS at this time would, on balance, be contrary to the 
public interest. I will now consider whether disclosure would be contrary to the public 
interest. 

15. In determining whether disclosure would be contrary to the public interest, s.118(3) sets 
out a number of relevant factors which point in favour of release. These factors are: 

a) whether release would promote the objects of the FOi Act; 

b) whether release would inform debate on a matter of public importance; 

c) whether release would promote effective oversight of public expenditure; and 

d) whether release would allow a person to access his or her own personal information. 

16. I acknowledge that release of the information subject to conditional exemption under 
s.47C(1) would promote the objects of facilitating and promoting public access to 
information and, to a lesser degree, would inform public debate on a matter of public 
importance. 

17. I am not, however, satisfied that the information would promote effective oversight of 
public expenditure or would allow a person to access his or her own personal information. 

18. In contrast to the factors favouring release, I consider that the material contains 
discussion and recommendations regarding sensitive Departmental operational matters. 

19. On balance, I have decided that the public interest lies in not disclosing the material 
assessed as deliberative matter. The document is therefore exempted in part under 
s.47C(1) of the FOi Act. 

Deletion of irrelevant material under s.22(1)(a)(ii) 

20. The document contains information which is considered irrelevant to your request, being 
material not directly related to the pause on UNHCR referrals, implemented in October 
2014, and the direct telephone numbers of Departmental staff. This information has 
therefore been deleted from the document. 

Authorised FOi decision maker 
Department of Immigration and Border Protection 
Email: foi@border.gov.au 

o21July2016 
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SCHEDULE OF DOCUMENTS TO DECISION RECORD 

FOi Request FA 15/07/00889 
File Number ADF2015/35166 

Folio Description 

1-9 Ministerial Submission MS 15-000608 of 
13 April 2015 

Decision 

Exempt in part 

Irrelevant 
information 
removed 
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Legislation 
(FOi Act) 
s.33(a)(iii) 
s.47C(1) 

s.22(1 )(a)(ii) 
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Attachment C - Extract of relevant legislation (FOi Act) 

11A Access to documents on request 

Scope 

( 1) This section applies if: 
(a) a request is made by a person, in accordance with subsection 15(2), to an 

agency or Minister for access to: 
(i) a document of the agency; or 
(ii) an official document of the Minister; and 

(b) any charge that, under the regulations, is required to be paid before access 
is given has been paid. 

(2) This section applies subject to this Act. 

Note: Other provisions of this Act are relevant to decisions about access to 
documents, for example the following: 
(a) section 12 (documents otherwise available); 
(b) section 13 (documents in national institutions); 
( c) section 15A (personnel records); 
(d) section 22 (access to edited copies with exempt or irrelevant matter 

deleted). 

Mandatory access-general rule 

(3) The agency or Minister must give the person access to the document in 
accordance with this Act, subject to this section. 

Exemptions and conditional exemptions 

(4) The agency or Minister is not required by this Act to give the person access to 
the document at a particular time if, at that time, the document is an exempt 
document. 

Note: Access may be given to an exempt document apart from under this Act, 
whether or not in response to a request (see section 3A 
(objects-information or documents otherwise accessible)). 

(5) The agency or Minister must give the person access to the document if it is 
conditionally exempt at a particular time unless (in the circumstances) access to 
the document at that time would, on balance, be contrary to the public interest. 

Note 1: Division 3 of Part IV provides for when a document is conditionally 
exempt. 

Note 2: A conditionally exempt document is an exempt document if access to 
the document would, on balance, be contrary to the public interest (see 
section 31 B (exempt documents for the purposes of Part IV)). 
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Note 3: Section 11 B deals with when it is contrary to the public interest to give a 
person access to the document. 

(6) Despite subsection (5), the agency or Minister is not required to give access to 
the document at a particular time if, at that time, the document is both: 

(a) a conditionally exempt document; and 
(b) an exempt document: 

(i) under Division 2 of Part IV (exemptions); or 
(ii) within the meaning of paragraph (b) or (c) of the definition of exempt 

document in subsection 4(1 ). 

11 B Public interest exemptions-factors 

Scope 

(1) This section applies for the purposes of working out whether access to a 
conditionally exempt document would, on balance, be contrary to the public 
interest under subsection 11A(5). 

(2) This section does not limit subsection 11A(5). 

Factors favouring access 

(3) Factors favouring access to the document in the public interest include whether 
access to the document would do any of the following: 

(a) promote the objects of this Act (including all the matters set out in sections 3 
and 3A); 

(b) inform debate on a matter of public importance; 
(c) promote effective oversight of public expenditure; 
( d) allow a person to access his or her own personal information. 

Irrelevant factors 

(4) The following factors must not be taken into account in deciding whether access 
to the document would, on balance, be contrary to the public interest: 

(a) access to the document could result in embarrassment to the 
Commonwealth Government, or cause a loss of confidence in the 
Commonwealth Government; 

(aa) access to the document could result in embarrassment to the Government 
of Norfolk Island or cause a loss of confidence in the Government of Norfolk 
Island; 

(b) access to the document could result in any person misinterpreting or 
misunderstanding the document; 

(c) the author of the document was (or is) of high seniority in the agency to 
which the request for access to the document was made; 

(d) access to the document could result in confusion or unnecessary debate. 

Guidelines 

(5) In working out whether access to the document would, on balance, be contrary to 
the public interest, an agency or Minister must have regard to any guidelines 
issued by the Information Commissioner for the purposes of this subsection 
under section 93A. 



22 Access to edited copies with exempt or irrelevant matter deleted 

Scope 

(1) This section applies if: 
(a) an agency or Minister decides: 

(i) to refuse to give access to an exempt document; or 
(ii) that to give access to a document would disclose information that 

would reasonably be regarded as irrelevant to the request for access; 
and 

(b) it is possible for the agency or Minister to prepare a copy (an edited copy) 
of the document, modified by deletions, ensuring that: 

(i) access to the edited copy would be required to be given under 
section 11 A (access to documents on request); and 

(ii) the edited copy would not disclose any information that would 
reasonably be regarded as irrelevant to the request; and 

(c) it is reasonably practicable for the agency or Minister to prepare the edited 
copy, having regard to: 

(i) the nature and extent of the modification; and 
(ii) the resources available to modify the document; and 

(d) it is not apparent (from the request or from consultation with the applicant) 
that the applicant would decline access to the edited copy. 

Access to edited copy 

(2) The agency or Minister must: 
(a) prepare the edited copy as mentioned in paragraph (1 )(b); and 
(b) give the applicant access to the edited copy. 

Notice to applicant 

(3) The agency or Minister must give the applicant notice in writing: 
(a) that the edited copy has been prepared; and 
(b) of the grounds for the deletions; and 
(c) if any matter deleted is exempt matter-that the matter deleted is exempt 

matter because of a specified provision of this Act. 

(4) Section 26 (reasons for decision) does not apply to the decision to refuse access 
to the whole document unless the applicant requests the agency or Minister to 
give the applicant a notice in writing in accordance with that section. 

Section 33 

Documents affecting national security, defence or international relations 

A document is an exempt document if disclosure of the document under this Act: 

(a) would, or could reasonably be expected to, cause damage to: 

(i) the security of the Commonwealth; 

(ii) the defence of the Commonwealth; or 



(iii) the international relations of the Commonwealth; or 

(b) would divulge any information or matter communicated in confidence by or 
on behalf of a foreign government, an authority of a foreign government or 
an international organization to the Government of the Commonwealth, to 
an authority of the Commonwealth or to a person receiving the 
communication on behalf of the Commonwealth or of an authority of the 
Commonwealth. 

47C Public interest conditional exemptions- deliberative processes 

General rule 

(1) A document is conditionally exempt if its disclosure under this Act would disclose 
matter ( deliberative matter) in the nature of, or relating to, opinion, advice or 
recommendation obtained, prepared or recorded, or consultation or deliberation 
that has taken place, in the course of, or for the purposes of, the deliberative 
processes involved in the functions of: 

Exceptions 

(a) an agency; or 
(b) a Minister; or 
(c) the Government of the Commonwealth; or 
(d) the Government of Norfolk Island. 

(2) Deliberative matter does not include either of the following: 
(a) operational information (see section 8Al; 
(b) purely factual material. 

Note: An agency must publish its operational information (see section 8). 

(3) This section does not apply to any of the following: 
(a) reports (including reports concerning the results of studies, surveys or tests) 

of scientific or technical experts, whether employed within an agency or not, 
including reports expressing the opinions of such experts on scientific or 
technical matters; 

(b) reports of a body or organisation, prescribed by the regulations, that is 
established within an agency; 

( c) the record of, or a formal statement of the reasons for, a final decision given 
in the exercise of a power or of an adjudicative function. 

Note: Access must generally be given to a conditionally exempt document unless it 
would be contrary to the public interest (see section 11Al. 
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