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Annexure A
Legislative References

Paragraph 193(3)(c) - Officers may enter and remain upon an airport
Paragraph 193(1)(c) entitles on-duty Customs and Border Protection officers to enter and remain
upon any part of an airport or airstrip.

s.219ZJD - Search of person detained for law enforcement co-operation

Section 219ZJD enables officers to frisk search detained persons, their clothing and immediate
property for weapons, or things which would enable them to inflict injury or assist escape. This power
is more fully explained under the section titled ‘Detain’.

s.195 — Power to question passengers

Customs and Border Protection officers have the power to question anyone on board an aircraft, and
anyone they believe has disembarked or is about to board an aircraft about whether they, or any child
or person accompanying them, have on their person or in their baggage any dutiable, excisable or
prohibited goods. This extends to all questioning of all service providers who get on or off an aircraft
in the course of their work and persons with access to the belly of the aircraft, such as baggage
handlers.

s.195A - Power to question persons found in restricted areas

Customs and Border Protection officers may question peaple found in a s.234AA place (a Customs
Controlled area). The officer can require the person to provide their name, reason for being in the
s.234AA place, and evidence of identification. Failure to do so could constitute an offence under
8.243SA and s.243SB. If they are found not to be in the area for a valid purpose (see s.234A(1A))
then they can be directed leave the area, or be removed (s.234ABA).

s.106J - Officers may question operators about departing persons

Section 106J provides officers with the power to question the operator of the aircraft that is due to
depart, is departing, or has already departed Australia about persons expected to be on board, or who
were or are on board the aircraft. It also requires the operator to produce documents relating to those
persons if requested. :

s.197 - Power to stop conveyances about to leave a Customs place

Section 197 provides Customs and Border Protection officers with the power to stop a conveyance in
a Customs Place and check to establish that there is appropriate documentation authorising the
movement of any goads in or on the conveyance that are subject to the control of Customs. The
officer may give directions (and do what is necessary to give effect to those directions in the event of
non-compliance) relating to the unioading of any goods from the conveyance; or their movement to a
particular part of the Customs place for further examination. There is no prerequisite to the exercise of
this power. Subsection 197(2) enables officers to question the person who is apparently in charge of
the conveyance about goods on or in the conveyance for the purposes of subsection (1). .

s.219ZJB — Detention of person suspected of committing serious Commonwealth offences or
prescribed State or Terrltory offence

Section 219ZJB of the Customs Act enables an ACBPS officer can detain a person where that
person is in a Designated Place (Section 234AA) and the officer has reasonable grounds to suspect
the person has committed or is committing a serious commonwealth offence (espionage, threats to
national security, violence, firearms, terrorism and indictable offences carrying penalties of 12
months or more — Section 23B(1) Crimes Act 1914) or prescribed state offence. In these cases
federal or state/territory police need to be alerted as soon as practicable and the individual is entitled
to have a family member or another person notified of their detention after 2 hours.

s.219ZJCA - Detention of person for national security or security of a forelgn country
Section 219ZJCA of the Customs Act stipulates that a Customs officer may detain a person if:
« the person is in a Designated Place (defined in section 4 of the Customs Act), and
o the officer is satisfied on reasonable grounds that the person is, or is likely to be, invalved in
an activity that is a threat to national security or the security of a foreign country.
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An officer who is detaining a person under this section must:

ensure that the person is made available, as soon as practicable, to a police officer
if the person is detained for more than 2 hours, the officer must inform the person of their right
to have a family member or another person notified of their detention, and

¢ the person should be released immediately if the grounds for detention cease to exist.

Definitions

National Security is defined as “Australia’s defence, security, international relations or law
enforcement interests” in the National Security Information (Criminal and Civil Proceedings) Act 2004.

‘Security of a foreign country’ has a similar definition of National Security, but for a foreign
country.

s.210 — Power of arrest without warrant
An officer may, without warrant, arrest a person if the officer believes on reasonable grounds that the
person has committed or is committing one or more of the following offences:
¢ intentional unauthorised movement of goods of under Customs control (either personally or
by direction/permission);
intentional obstruction etc of Commonwealth property (eg CCTV) in a Customs place;
assembly to import a prohibited import, export a prohibited export, smuggle, prevent seizure
or rescue seized goods;
the prohibited importation or exportation of tier 1, tier 2, or UN-sanctioned goods;
the importation or exportation of unmarked plastic explosives,
the importation, exportation or possession of border controlled drugs, plants or precursors;
possession of controlled precursors where the substance involved is reasonably expected of
having been imported, or being intended for export in contravention of the Customs Act;
e causing, or threatening to cause, harm to an officer or obstructing, hindering, resisting or
intimidating an officer;
s giving or receiving a bribe or corrupting benefit, or abuse of office, in relation to an arrestabie
offence;
« attempt, aid and abet, counsel, procure, incite, conspire or accessory after the fact to an
arrestable offence;
escape from lawful custody following a s.210 arrest; and
proceedings by summons against the person would not achieve one or more of the following:
ensuring the appearance of the person before a court in respect of the offence;
preventing a repetition or continuance of the offence (or the commission of another offence);
preventing the concealment, loss or destruction of evidence relating to the offence;
preventing harassment of, or interference with, a person required to give evidence in
respect of the offence;
preventing the fabrication of evidence in respect of the offence;
preserving the safety and welfare of the person.
If, after arresting a person (but before charging the person), an officer ceases to believe that the
person has committed the offence, or ceases to believe that proceeding by summons will be
ineffective, the person must be released.
Note — an officer may conduct a frisk search of an arrested person, if the officer suspects on
reasonable grounds that it is prudent to do so in order to ascertain whether the person is carrying
any seizable items. The officer may seize any seizable items found (s.211). 'Seizable items' are
items that would present a danger to a person or that could be used to assist a person escape
from lawful custody (see s.183UA(1)). An officer may conduct an ordinary search of an arrested
person if the officer suspects on reasonable grounds that the person is carrying a seizable item or
evidential material in relation to the offence or another offence. The officer may seize any such
items/materials found (s.211A). An officer may ask a person arrested to provide their name and/or
address (s.213).

Division 1BA - Detention for law enforcement co-operation (s.219ZJA-s.219ZJJ)
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A person can be detained under Division 1BA of Part XlI if a Customs and Border Protection officer
reasonably suspects that the person has committed or is committing a serious Commonwealth or a
prescribed State or Territory offence, or where there is a warrant for the arrest of a person in relation
to Commonwealth, State or Territory offence or the person is on bail and subject to a condition that
prevents them from leaving Australia, and the officer has reasonable grounds to suspect the person
intends to leave the designated place.

A'serious Commonwealth offence’ is defined in s.15HB of the Crimes Act 1914, and include threats to
national security. The offences listed in s.15HB of the Crimes Act must also be punishable on
conviction by imprisonment for a period of 3 years or more.

When a person is detained under Division 1BA, the Customs and Border Protection officer must
advise a police officer of the person’s detention and ensure that the detainee is delivered into police
custody as soon as practicable after detention. If the officer stops suspecting the detainee of being
involved, then they must release the person immediately. An officer of the same sex may conduct a
frisk or ordinary search of the detainee under this division and search of the clothing the detainee is
wearing or property under the detainee’s immediate control if the officer believes on reasonable
grounds that it is necessary to do so, for the purposes of:

1. Determining whether the detainee has any concealed weapons or things capable of being
used to; :
¢ inflict bodily injury; or
e assist the detainee to escape from detention.
2. Inthe case of someone suspected of committing a serious Commonwealth offence or a
prescribed State or Territory offence, to prevent concealment, loss or destruction of evidence
relating to that offence
An officer may seize:
A. Any weapon or thing found for which the search was being conducted; and
B. Anything that the officer has reasonable grounds to suspect that is a thing:
s [inked to an offence; or
e is evidence to the commission of an offence; or
e used or is intended to be used to commit an offence.

In these instances, “seize” means to remove from the detainee’s possession. The officer must .
ensure that anything seized is to be delivered to the police officer into whose custody the

detainee is delivered. Subsections 219ZJB(5) to (7) provide parameters for the detention. For
example if the person will be detained for more than 45 mins, the officer must inform the person of the
right to have a family member or another person notified of the detention, but only if this is not going
to impede the processes of law enforcement; or endanger the life and safety of any person.

If a minor is detained, s.219ZJJ states a Customs and Border Protection officer must inform the minor
of the right to have a parent, guardian or another person who can represent them, notified of the
detention. If the minor so requests, the officer must notify the representative of the detention, the
place of detention, place of transfer and the reason for the detention. However, subsection (2) states
that an officer does not have to notify the parent/guardian or other person if they have reasonable
grounds to believe that notification should not be made in order to safeguard the law enforcement
process; or protect the life and safety of any person. A person arrested for a Commonwealth offence
(other than a terrorism offence) may be detained for the investigation period defined under section
23C.

s.234ABA - Officers may direct unauthorised persons to leave restricted areas

An officer may direct a person to leave a place in relation to which a sign is displayed under
subsection 234AA(1) if the officer reasonably believes that the person is in that place in contravention
of 5.234A. Section 234A provides the basis for directing people to leave by prohibiting unauthorised
entry to s.234AA(1) places, or an aircraft when baggage is being examined.
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