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Australian Government

Department of Immigration and Border Protection

Attachment A

DECISION RECORD

Request Details
FOI Request FA 14/10/01175
File Number ADF2014/38376

Scope of request

I seek access under the Freedom of Information Act 1982 to five documents prepared
by the Department of Immigration and Border Protection between October 2013 and
March 2014.

The documents are:

‘Transitional arrangements for current permanent protection visa arrivals’ —
08 October 2013

‘Proposed amendment to Protection visa Regulations’- 04 December 2013

Visa options for IMAs and UAAs who cannot be granted protection visas -
11 December 2013

‘Continuing to achieve the policy objective of no permanent protection visas grants to
IMAs’- 15 January 2014

‘Capping the Onshore Protection component of the Humanitarian Programme’ - 04
March 2014

Documents in scope
1. Departmental submission: SM2013/03183 dated 10 October 2013 —
containing 15 folios.
2. Departmental submission: SM2013/03752 dated 5 December 2013 —
containing 26 folios.
3. Departmental submission: SM2013/03831 dated 12 December 2013 —
containing 57 folios.
4. Departmental submission: SM2014/00106 dated 15 January 2015 —
containing 42 folios
5. Departmental submission: SM2014/00554 dated 4 March 2014 — containing 6 folios

Authority to make decision

I am an officer authorised under section 23 of the FOI Act to make decisions in respect of
requests to access documents or to amend or annotate departmental records.

people our business

6 Chan Street Belconnen ACT 2617
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Information considered
In reaching my decision, I have considered the following:
o the Freedom of Information Act 1982;
o departmental documents (identified above);
o the Australian Information Commissioner’s (AIC) guidelines relating to access to
documents held by government;
e consultation with relevant business areas; and
e consultation with the Department of Prime Minister and Cabinet (PM&C).

Reasons for decision

I have considered the documents within the scope of your request and applied exemptions in
part or in full to documents as detailed in the Schedule of Documents. You should read the
schedule in conjunction with the exemptions below.

Section 22 of the FOI Act - Deletion of exempt or irrelevant material

Section 22(2) of the FOI Act provides that, where an agency reaches the view that a document
contains exempt information or material that is irrelevant to the request and it is possible for
the agency to prepare an edited copy of the document with the irrelevant or exempt material
deleted, then the agency must prepare such a copy.

This edited copy must be provided to the applicant. Further, the decision maker must advise
the applicant in writing that the edited copy of the document has been prepared and of the
reason(s) for each of the deletions in the document (s.22(3) of the FOI Act).

Exempt material is deleted pursuant to s.22(1)(a)(i) and irrelevant material is deleted pursuant
to s.22(1)(a)(ii) of the FOI Act.

In your email dated 24 November 2014 you agreed to exclude staff personal details from the
scope of your request. This information has been deleted from documents under s.22(1)(a)(ii).

The attached Schedule of Documents identifies documents where material has either been
deleted as exempt information under the FOI Act or deleted as irrelevant to the scope of the
request.

Section 34 of the FOI Act - Cabinet documents

The Cabinet exemption in the FOI Act is designed to protect the confidentiality of the Cabinet
and its process. Document SM2013/03183 contains information which is closely connected to
Cabinet material and in accordance with the AIC guidelines the department consulted PM&C.

A document is exempt under s.34(1) of the FOI Act if, amongst other categories, it was
prepared for the dominant purpose of briefing a minister on a Cabinet submission (s.34(1)(c)).

A document is also exempt to the extent that it is a copy or part of; or contains an extract from
a document that would fall within the categories of s.34(1) (s.34(2)).

I am satisfied that document SM2013/03183 was prepared to inform the Immigration and
Border Protection Minister on matters subject to a Cabinet submission and specific
information within this document is subject to an exemption under s.34(1)(c).



Further, I am satisfied that specific information identified is a copy or part of; or contains an
extract from a Cabinet submission.

Having regard to the nature of the information, identified within the document, I am satisfied
that it is information which is exempt in part under s.34(1)(c) and s.34(2).

Section 42 of the FOI Act — Documents subject to legal professional privilege

A document is exempt under s.42(1) of the FOI Act if its release would be privileged from
production in legal proceedings on the grounds of legal professional privilege.

The AIC guidelines identify four factors that a decision maker needs to take into
consideration, including:

o whether there is a legal adviser-client relationship

o whether the communication was for the purpose of giving or receiving legal advice,
or use in connection with actual or anticipated litigation

o whether the advice given is independent

o whether the advice given is confidential

In reaching my decision [ have had regard to the nature of the information identified and the
advice received from relevant business areas. I am satisfied that the information was obtained
through a legal adviser-client relationship; that the advice was provided independently; and in
confidence. Further, | am satisfied that the information was communicated for the purpose of
giving / receiving legal advice and may be used in actual or anticipated litigation.

I am satisfied that the information identified in the documents is exempt under s.42(1) of the
FOI Act.

Section 47C of the FOI Act — Public interest conditional exemption — deliberative process

A document is conditionally exempt under s.47C(1) of the FOI Act if its release would
disclose deliberative matter including opinion, advice or recommendation that has been
obtained, prepared or recorded, or the consultation / deliberation during a deliberative process.
I note that a conditionally exempt document must be released under the FOI Act unless the
release would be contrary to the public interest.

The documents requested are departmental submissions. These documents are prepared for
the dominant purpose of providing the Immigration and Border Protection (IBP) Minister
with opinion, advice and recommendations on a vast array of immigration portfolio matters,
for which the IBP Minister may consider, consult and deliberate on. Having regard to this I
consider the documents to be deliberative in nature.

I note the AIC guidelines have included advice on what information would not be considered
deliberative matter. Information identified as purely factual; a decision taken; and information
in the public domain has been released to you. All other information has been assessed against
the public interest test.
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] am satisfied that the information identified in the documents is conditionally exempt under
5.47C(1) of the FOI Act. I must now turn my mind to whether the information would be
contrary to the public interest. Please see below my decision with respect to s.11B of the
FOI Act.

Section 47F of the FOI Act — Public interest conditional exemption — personal privacy

A document is conditionally exempt under s.47F(1) of the FOI Act if its release would
involve the unreasonable disclosure of personal information about any person (including a
deceased person). I note that a conditionally exempt document must be released under the
FOI Act unless the release would be contrary to the public interest.

Document SM2014/00106, contains at Attachment C, a copy of ‘Possible Ministerial
intervention’, this document details a client migration case. The document includes detailed
personal information and events that would allow members of the community to identify the
individual concerned. I am satisfied that the document is a document to which s.47F(1)
applies.

The personal privacy exemption only applies if | am satisfied that the disclosure would
involve unreasonable disclosure of a third party’s personal information. The FOI Act states
that, when deciding whether the disclosure of the personal information would be
unreasonable, I must have regard to the factors set out in 5.47F(2) of the FOI Act. I have
considered each of these factors below.

(a) Extent to which the information is known

Having regard to the nature of the information I am satisfied that the information regarding
the third party would only be known to a limited group of people.

(b) Whether the person to whom the information relates is known to be associated with the
matters in the document

I am satisfied that the third party for which the information relates to is not known, to the
wider community, to be associated with the matters discussed in the document.

(c)The availability of the information from publicly available sources

The information is not available from other public sources.

(d) Any other matters that the agency considers relevant

The department is committed to the protection of an individual’s right to privacy.

The information is wholly that of a third party and it is not possible to prepare an edited copy
of the document for release without breaching the third parties right to privacy.

I am satisfied that the information identified in the document is conditionally exempt under
s.47F(1) of the FOI Act. I must now turn my mind to whether the information would be

contrary to the public interest. Please see below my decision with respect to s.11B of the
FOI Act.



Section 11B of the FOI Act - Public interest exemptions - factors

On finding documents conditionally exempt under s.47C and s.47F I must now consider the
factors set out in the public interest test under s.11B(3) of the FOI Act.

The FOI Act sets out four factors that favour giving access to a document. I have considered
each of these below.

(a) promote the objects of this Act (including all the matters set out in sections 3 and 34);

Providing access to documents subject to your request may promote the objects of the
FOI Act. On balance I find that this would weigh in favour of release.

(b) inform debate on a matter of public importance;

The matters discussed within the documents may inform debate on a matter that was of
general public importance. On balance [ find that this would weigh in favour of release.

(c) promote effective oversight of public expenditure,

The release of these documents may provide information that was of a nature to ‘promote
effective oversight of public expenditure’. On balance I find that this would weigh in favour
of release.

(d) allow a person to access his or her own personal information.

The documents subject to your request do not contain your personal information I am satisfied
that providing access to the documents does not allow you to have access to your own
personal information. On balance [ find that this does not weigh in favour of release.

The AIC has issued guidelines that contain a list of factors weighing against disclosure which
must be considered under s.11B(5) of the FOI Act. However, this is not an exhaustive list of
factors that can be taken into consideration.

Factors against release for information identified as conditionally exempt under s.47C(1)
include:

» where information is closely connected to Cabinet material the release would
prejudice the confidentiality of the Cabinet process;

» release of the information identified as conditionally exempt would prejudice the
deliberative process and the full canvassing of issues impacting the immigration
portfolio; and

o prejudice the policy development process.

These documents were intended to inform the Minister regarding options available prior to
making a decision, including information closely related to Cabinet material. Harm has been
identified in the release of the information conditionally exempt under s.47C(1) as the
information relates to proposed approaches that were not taken, or that required further
deliberative process and consideration by the Minister. On balance, I have given this factor
the greatest weight.



Factors against release for information identified as conditionally exempt under s.47F(1)
include:

e could reasonably be expected to prejudice the protection of an individual’s right to
privacy; and
e could reasonably expected to prejudice the fair treatment of individuals.

The personal information conditionally exempt under s.47F(1) is information wholly about a
third party and the department is committed to the protection of an individual’s right to
privacy. An individual has the right to expect that the department would take all reasonable
steps to protect their personal information. On balance, I have given the greatest weight to an
individual’s right to maintain their privacy.

Having regard to these factors I am satisfied that, on balance, the release of the conditionally
exempt information under s.47C(1) and s.47F(1) is ‘contrary to the public interest’. Therefore,
I am satisfied that this information as identified in the documents is conditionally exempt.

Authorised decision maker
Freedom of Information Section
Department of Immigration and Border Protection

Telephone
Email foi@immi.gov.au

11 March 2015



Australian Government

Department of Immigration and Border Protection

Attachment B

SCHEDULE OF DOCUMENTS TO DECISION RECORD

FOI Request FA 14/10/01175
File Number ADF2014/38376

1. Department submission: SM2013/03183 — dated 10 October 2013 — containing 15 folios

Folio | Description Decision Legislation
] Recommendations Exempt in part s 47C(1)
2 Minister’s Comments Released in full
3-5 Key Issues Exempt in part s 47C(1)
s 34(1)(c)
s42(1)
6 Attachments Exempt in part s 34(2)
Irrelevant material includes staff details s 22(1)(a)(11)
7-11 Attachment A: Section 499 Direction No. 57... Released in full
12-15 | Attachment B Exempt in Full s 34(1)(c)

2. Department submission: SM2013/03752 — dated 5 December 2013 — containing 26

folios
Folio | Description Decision Legislation
1 Recommendations Exempt in part s 47C(1)
2 Key Issues Exempt in part s42(1)
3-4 Key Issues continued Exempt in part s 47C(1)
5 Irrelevant material includes staff details Released in part s 22(1)(a)(11)
6 Attachment A: Letter to the Prime Minister Exempt in part s47C(1)
seeking policy approval s42(1)
Irrelevant material includes staff details s 22(1)(a)(11)
7-12 Attachment B: Migration Amendment Released in full
(Unauthorised Maritime Arrival) Regulation 2013
13-17 | Attachment C: Explanatory Memorandum Released in full
18 Attachment D: Minute Paper Released in full
19-26 | Attachment E: Explanatory Statement Released in full

people our business
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3. Department submission: SM2013/03831 — dated 12 December 2013 — containing 57

folios
Folio | Description Decision Legislation
1 Recommendations Exempt in part s47C(1)
2 Key Issues Released in full
3-8 Key Issues continued Exempt in part s47C(1)
9 Irrelevant material includes staff details Released in part s 22(1)(a)(i1)
10 Attachment A: SM2013/03752 Exempt in part s47C(1)
Recommendations
11 Attachment A: SM2013/03752 continued Exempt in part s 42(1)
Key Issues
12-13 | Attachment A: SM2013/03752 continued Exempt in part s 47C(1)
Key Issues
14 Attachment A: SM2013/03752 continued Released in part s 22(1)(a)(i1)
Irrelevant material includes staff details
15 Attachment A: SM2013/03752 continued Exempt in part s47C(1)
s 42(1)
Letter to Prime Minister
[rrelevant material includes staff details s 22(1)(a)(i1)
16-35 | Attachment A: SM2013/03752 continued Released in full
36-42 | Attachment B: Regulations for TSH and THC Released in full
visas
43-48 | Attachment C: SM2013/03705 Exempt in part s 47C(1)
49 Attachment C: SM2013/03705 continued Released in part s 22(1)(a)(i1)
Irrelevant material includes staff details
50-53 | Attachment C: SM2013/03705 continued Exempt in part s47C(1)
Historical and current arrangements. ..
54-56 | Attachment C: SM2013/03705 continued Exempt in full s 47C(1)
57 Released in full

4. Department submission: SM2014/00106 — dated 15 January 2014 — containing 42 folios

Folio | Description Decision Legislation
1-2 Recommendations Exempt in part s 47C(1)
2 Recommendations continued Released in full
3-10 Key Issues Exempt in part s47C(1)
s42(1)
11 Key Issues continued Released in full
12 Attachments Exempt in part s 47C(1)
13 [rrelevant material includes staff details Released in part s 22(1)(a)(i1)
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14 Released in full
15 Attachment A: Possible TPV disallowance Released in full
Responses
16 Attachment B: SM2013/03831 Exempt in part s 47C(1)
Recommendations
17 Attachment B: SM2013/03831 continued Released in full
18-23 | Attachment B: SM2013/03831 continued Exempt in part s 47C(1)
Key Issues
24 Attachment B: SM2013/03831 continued Released in part s 22(1)(a)(ii)
Irrelevant material includes staff details
25-33 | Attachment C: Ministerial submission Exempt in Full s 47F(1)
SM2013/03960
34-36 | Attachment C: Ministerial submission Released in full
SM2013/03960 continued:
Attachments to the submission
37-38 | Attachment D: Table of visa options... Exempt in part s 47C(1)
39-41 | Attachment E Exempt in Full s 47C(1)
42 Released in full

S. Department submission: SM2014/00554 — dated 4 March 2014 — containing 6 folios

Folio | Description Decision Legislation
1-2 Recommendations Released in full
Key Issues
3-4 Key Issues continued Exempt in part s 47C(1)
Irrelevant material includes staff details s 22(1)(a)(ii)
5-6 Attachment A Released in full

Attachment B




Attachment C — Extract of relevant legislation

11B Public interest exemptions—factors

Scope

(1) This section applies for the purposes of working out whether access to a conditionally
exempt document would, on balance, be contrary to the public interest under
subsection 11A(5).

(2) This section does not limit subsection 11A(5).

Factors favouring access

(3) Factors favouring access to the document in the public interest include whether access to
the document would do any of the following:

(a) promote the objects of this Act (including all the matters set out in sections 3 and
3A);

(b) inform debate on a matter of public importance;
(c) promote effective oversight of public expenditure;
(d) allow a person to access his or her own personal information.

Irrelevant factors

(4) The following factors must not be taken into account in deciding whether access to the
document would, on balance, be contrary to the public interest:

(a) access to the document could result in embarrassment to the Commonwealth
Government, or cause a loss of confidence in the Commonwealth Government;

(aa) access to the document could result in embarrassment to the Government of
Norfolk Island or cause a loss of confidence in the Government of Norfolk Island;

(b) access to the document could result in any person misinterpreting or
misunderstanding the document;

(c) the author of the document was (or is) of high seniority in the agency to which the
request for access to the document was made;

(d) access to the document could result in confusion or unnecessary debate.

Guidelines

(5) In working out whether access to the document would, on balance, be contrary to the
public interest, an agency or Minister must have regard to any guidelines issued by the
Information Commissioner for the purposes of this subsection under section 93A.

22 Access to edited copies with exempt or irrelevant matter deleted

Scope

(1) This section applies if:
(a) an agency or Minister decides:
(1) to refuse to give access to an exempt document; or

(i) that to give access to a document would disclose information that would
reasonably be regarded as irrelevant to the request for access; and
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(b) it is possible for the agency or Minister to prepare a copy (an edited copy) of the
document, modified by deletions, ensuring that:

(1) access to the edited copy would be required to be given under section 11A
(access to documents on request); and

(i1) the edited copy would not disclose any information that would reasonably be
regarded as irrelevant to the request; and

(c) it is reasonably practicable for the agency or Minister to prepare the edited copy,
having regard to:

(i) the nature and extent of the modification; and
(ii) the resources available to modify the document; and

(d) it is not apparent (from the request or from consultation with the applicant) that the
applicant would decline access to the edited copy.

Access to edited copy

(2) The agency or Minister must:
(a) prepare the edited copy as mentioned in paragraph (1)(b); and
(b) give the applicant access to the edited copy.

Notice to applicant

3) The agency or Minister must give the applicant notice in writing:
g g
(a) that the edited copy has been prepared; and
(b) of the grounds for the deletions; and

(c) if any matter deleted is exempt matter—that the matter deleted is exempt matter
because of a specified provision of this Act.

(4) Section 26 (reasons for decision) does not apply to the decision to refuse access to the
whole document unless the applicant requests the agency or Minister to give the applicant
a notice in writing in accordance with that section.

23 Decisions to be made by authorised persons

(1) Subject to subsection (2), a decision in respect of a request made to an agency may be
made, on behalf of the agency, by the responsible Minister or the principal officer of the
agency or, subject to the regulations, by an officer of the agency acting within the scope
of authority exercisable by him or her in accordance with arrangements approved by the
responsible Minister or the principal officer of the agency.

(2) A decision in respect of a request made to a court, or made to a tribunal, authority or body
that 1s specified in Schedule 1, may be made on behalf of that court, tribunal, authority or
body by the principal officer of that court, tribunal, authority or body or, subject to the
regulations, by an officer of that court, tribunal, authority or body acting within the scope
of authority exercisable by him or her in accordance with arrangements approved by the
principal officer of that court, tribunal, authority or body.

26 Reasons and other particulars of decisions to be given

(1) Where, in relation to a request, a decision is made relating to a refusal to grant access to a
document in accordance with the request or deferring provision of access to a document,
the decision-maker shall cause the applicant to be given notice in writing of the decision,
and the notice shall:

(a) state the findings on any material questions of fact, referring to the material on
which those findings were based, and state the reasons for the decision; and
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(b)
(©)
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in the case of a decision to refuse to give access to a conditionally exempt
document—include in those reasons the public interest factors taken into account in
making the decision; and
Note:  Access must generally be given to a conditionally exempt document unless it would be
contrary to the public interest (see section 11A).
where the decision relates to a document of an agency, state the name and
designation of the person giving the decision; and
give to the applicant appropriate information concerning;:
(1) his or her rights with respect to review of the decision;
(i1) his or her rights to make a complaint to the Information Commissioner in
relation to the decision; and
(ii1) the procedure for the exercise of the rights referred to in subparagraphs (i) and
(id);
including (where applicable) particulars of the manner in which an application for
internal review (Part VI) and IC review (Part VII) may be made.

(1A) Section 13 of the Administrative Decisions (Judicial Review) Act 1 977 does not apply to a

decision referred to in subsection (1).

(2) A notice under this section is not required to contain any matter that is of such a nature

that its inclusion in a document of an agency would cause that document to be an exempt
document.

34 Cabinet documents

General rules

(1) A document is an exempt document if:

(a)

(b)
(©)

(d)

both of the following are satisfied:

(i) it has been submitted to the Cabinet for its consideration, or is or was proposed
by a Minister to be so submitted;

(i) it was brought into existence for the dominant purpose of submission for
consideration by the Cabinet; or

it is an official record of the Cabinet; or

it was brought into existence for the dominant purpose of briefing a Minister on a
document to which paragraph (a) applies; or

it is a draft of a document to which paragraph (a), (b) or (c) applies.

(2) A document is an exempt document to the extent that it is a copy or part of, or contains an

)

4)

)

Note:

extract from, a document to which subsection (1) applies.

A document is an exempt document to the extent that it contains information the
disclosure of which would reveal a Cabinet deliberation or decision, unless the existence
of the deliberation or decision has been officially disclosed.

Exceptions

A document is not an exempt document only because it is attached to a document to
which subsection (1), (2) or (3) applies.

However, the attachment itself may be an exempt document.

A document by which a decision of the Cabinet is officially published is not an exempt
document.
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(6) Information in a document to which subsection (1), (2) or (3) applies is not exempt matter
because of this section if the information consists of purely factual material, unless:

(a) the disclosure of the information would reveal a Cabinet deliberation or decision;
and

(b) the existence of the deliberation or decision has not been officially disclosed.

42 Documents subject to legal professional privilege

(1) A document is an exempt document if it is of such a nature that it would be privileged
from production in legal proceedings on the ground of legal professional privilege.

(2) A document is not an exempt document because of subsection (1) if the person entitled to
claim legal professional privilege in relation to the production of the document in legal
proceedings waives that claim.

(3) A document is not an exempt document under subsection (1) by reason only that:

(a) the document contains information that would (apart from this subsection) cause the
document to be exempt under subsection (1); and

(b) the information is operational information of an agency.

Note: For operational information, see section 8A.

47C Public interest conditional exemptions—deliberative processes

General rule

(1) A document is conditionally exempt if its disclosure under this Act would disclose matter
(deliberative matter) in the nature of, or relating to, opinion, advice or recommendation
obtained, prepared or recorded, or consultation or deliberation that has taken place, in the
course of, or for the purposes of, the deliberative processes involved in the functions of:

(a) an agency; or

(b) a Minister; or

(c) the Government of the Commonwealth; or
(d) the Government of Norfolk Island.

Exceptions

(2) Deliberative matter does not include either of the following:
(a) operational information (see section 8A);
(b) purely factual material.

Note: An agency must publish its operational information (see section 8).

(3) This section does not apply to any of the following:

(a) reports (including reports concerning the results of studies, surveys or tests) of
scientific or technical experts, whether employed within an agency or not, including
reports expressing the opinions of such experts on scientific or technical matters;

(b) reports of a body or organisation, prescribed by the regulations, that is established
within an agency;

(c) therecord of, or a formal statement of the reasons for, a final decision given in the
exercise of a power or of an adjudicative function.

Note: Access must generally be given to a conditionally exempt document unless it would be contrary
to the public interest (see section 11A).
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47F Public interest conditional exemptions—personal privacy

(D

2

3)

4

(5

(6)

General rule

A document is conditionally exempt if its disclosure under this Act would involve the
unreasonable disclosure of personal information about any person (including a deceased
person).

In determining whether the disclosure of the document would involve the unreasonable
disclosure of personal information, an agency or Minister must have regard to the
following matters:

(a) the extent to which the information is well known;

(b) whether the person to whom the information relates is known to be (or to have
been) associated with the matters dealt with in the document;

(c) the availability of the information from publicly accessible sources;

(d) any other matters that the agency or Minister considers relevant.

Subject to subsection (5), subsection (1) does not have effect in relation to a request by a
person for access to a document by reason only of the inclusion in the document of matter
relating to that person.

Access given to qualified person instead

Subsection (5) applies if:

(a) arequest is made to an agency or Minister for access to a document of the agency,
or an official document of the Minister, that contains information concerning the
applicant, being information that was provided by a qualified person acting in his or
her capacity as a qualified person; and

(b) it appears to the principal officer of the agency or to the Minister (as the case may
be) that the disclosure of the information to the applicant might be detrimental to
the applicant’s physical or mental health, or well-being.

The principal officer or Minister may, if access to the document would otherwise be
given to the applicant, direct that access to the document, so far as it contains that
information, is not to be given to the applicant but is to be given instead to a qualified
person who:

(a) carries on the same occupation, of a kind mentioned in the definition of qualified
person in subsection (7), as the first-mentioned qualified person; and

(b) is to be nominated by the applicant.

The powers and functions of the principal officer of an agency under this section may be
exercised by an officer of the agency acting within his or her scope of authority in
accordance with arrangements referred to in section 23.
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(7) In this section:

qualified person means a person who carries on, and is entitled to carry on, an occupation
that involves the provision of care for the physical or mental health of people or for their
well-being, and, without limiting the generality of the foregoing, includes any of the
following:

(a) a medical practitioner;
(b) a psychiatrist;

(c) apsychologist;

(d) a counsellor;

(e) a social worker.

Note: Access must generally be given to a conditionally exempt document unless it would be contrary
to the public interest (see section 11A).
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Sensitive: Cabinet 1
. Kosteiles Eovniie Submission
* Department of Immigration and Border Protection For information
ExecCorro Reg.Number 6 Hz.y,fj/p 3]33
To Minister for Immigration and Border Protection
Subject Transitional arrangements for current permanent Protection visa applicants
Timing Please action by 24 October 2013
Recommendations
That you:
1. note that without legislative change there are risks that cannot be noted / please discuss
removed associated with achieving the Government policy that no

IMA in the current backlog receives a permanent visa.

2. note that a small number of permanent Protection visas may need @/ please discuss

to be granted to IMAs who have met all the prescribed criteria for
pase discuss

the visa grant prior to TPV transitional arrangements being
‘ please discuss

implemented;

3. the number of people who may be in this group are subsets of
those who have already had the application bar lifted, or who did

not require the bar to be lifted and who are still in the refugee

status determination process. This is potentially some 700 people;
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Minister’s Comments

Rejected
Yes/No

Timely
Yes/No

Relevance
O Highly relevant

O significantly
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O Not relevant

Length
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O Too brief
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PROTECTED
Sensitive: Cabinet )

1. Of some 30 000 IMAs who have not yet had a decision made on their protection claims, about
23 000 are subject to an application bar (under either s46A or s91K of the Act) preventing them from
making a valid application. salist!

4

2. As at 30 August 2013, there are some 7 600 IMAs at various stages in the statutory refugee
determination process who have either had the relevant application bar lifted, or were granted a
bridging visa and were not barred from making an application, or who arrived directly to the Australian
mainland prior to legislative changes effective from 1 June 2013 and therefore did not have any bar
preventing a valid application. Within this group is a smaller cohort that have been refused a visa and is
at merits or judicial review and, if successful, may also fall back into processing under the Act.

3. While many of the above are not at advanced stages of processing, it is estimated that some 1 700
IMAs have reached the point where they have been found to be owed protection obligations either at
the primary decision or review stage, however most of these have further checks to be actioned prior

to decision on visa gran

8. Anew ‘time of decision criterion’ added to the permanent visa regulations will ensure that currejg}
applications for permanent Protection visas from unauthorised arrivals cannot meet the criteria for /)
grant of a permanent visa

For Urticial Use unly
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10. Under s65A you or your delegate are required to make a decision within 90 days starting on the day
the applications was made or in the circumstances prescribed by the regulations. With the increase in
application in recent years this timeframe is less frequently met; however there is some risk that
pending the implementation of the amendments to the Migration Regulations a small number of IMAs
‘will meet all the prescribed conditions for grant and be past the 90 days. Changing the regulations as
soon as possible could mitigate this risk. Once policy authority has been given by Government for the
regulations changes, they will be presented to the first available Executive Council in October or
November. )

11. The second strategy will be strengthening the procedural advice around Ministerial Direction

No. 57 made under s499 of the Act. This directs all persons and bodies having powers under the Act,
including the Refugee Review Tribunal and the Administrative Appeals Tribunal, to consider and
dispose of applications for Protection visas in a particular order. Tighter implementation of Direction
No. 57 on the order of processing will reduce the number of IMAs potentially becoming grant-ready. A
copy of the Direction No. 57 is at Attachment A.

12. In effect, this direction requires the Department to consider non-IMA applications first when

assessing claims and processing Protection visa applications. Procedural advice is being strengthened

to require this direction to be more tightly applied at all stages of the protection process, including
allocation to case officers, pending further changes to processing arising out of the rapid audit.

ror UInciar use unty
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Background

16. IMAs who arrived on or after 19 luly 2013 are subject to Regional Resettlement Arrangements.
There as some 30 000 IMAs in Australia who arrived before 19 July 2013. An IMA cannot make a valid
visa application while in Australia as an unlawful non-citizen (s46A). Section 47 makes it clear that an
application that is not a valid application cannot be considered, and a decision that an application is
not valid and cannot be considered is not a decision to refuse to grant the visa, therefore while the
application bar remains in place, consideration of a PPV application cannot occur.

17. Some IMAs released into the community on Bridging Visas under the statutory process between
24 March 2012 and 12 August 2012 could apply for a PPV as the application bar had been lifted.

» Others were granted a Humanitarian Stay (Temporary) visa concurrently with a Bridging visa
which imposed an application bar under s91K. This bar has been lifted for some 1300 IMAs who
have made a valid PV application.

¢ Some 7 600 valid applications have been made by IMAs, and are at varying stages in the
statutory refugee status determination process, of which:

o some 70 have already met all requirements and are at final stages of quality assurance,
Migration Alert List or other final pre-grant checks;

o some 620 are close to meeting all legal requirements for Protection visa grant; and

o others are pending merits or judicial review outcomes.

18. Of some 70 IMA applications which had had no outstanding checks as at 13 September 2013, fewer

than 10 were in detention. s47C(1)
sS47C(1)

Consultation — internal/external

Irregular Migration and Protection Policy Branch — policy implications of transitional arrangements.

Service delivery implications )

i =

Communications products are being developed to provide information to affected IMAs regarding ":

TPVs. )]

. - - . . U

IMAs, agents and advocates who are aware of the processing situation continue to press for avisa

outcome. -

3 iy o el I o

Financial/systems/legislation implications o
We are working with the Department of Finance and Deregulation to cost implementation of TPVs.Xdu

will be briefed on this at a later date.

Systems changes are currently being scoped and will be implemented as soon as possible.

gsed by

Regulations changes are being discussed with your office. Future legislative change will be discusse
the context of the rapid audit.
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Attachments

Attachment A Section 499 Direction No. 57 Order of consideration of Protection visas

AttachmentB $34Q2)

Authorising Officer

S 22(1)(a)(i)

| First Assistant Secretary
Refugee, Humanitarian and international Policy Division

_2/10/ 3
Ph: S22(1)@)u)
Contact Officer szzm(am __Assistant Secretary, Onshore Protection Branch,

Ph: 522(‘13(3)(!) -

- s 22(1)(a)(ii) \
s 22(1)a)i) - )|\

Through | SZAKaNAY Deputy Secr/etan; A \ —S
cc Assistant Minister for Immigration and Border Protection

Secretary

Deputy Secretaries

Special Counsel

General Counsel

First Assistant Secretary, Border, Refugees and Onshore Services
Global Manager, Refugee and Humanitarian Visas

For Official Use Only '
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DIRECTION NO. 57

MIGRATION ACT 1958

DIRECTION UNDER SECTION 49

Order of consideration of Protection visas

I, BRENDAN O’CONNOR, Minister for Immigration and Citizenship, give this
Direction under section 499 of the Migration Act 195 8.

ted this K_%ay of June 2013

é ndan O’Connor
Minister for Immigration and Citizenship

Note:  Section 499(1) of the Act empowers the Minister to give to a puson or body having
functions or powers under the Act written directions not inconsistentwith the Act or the
Regulations, in accordance with which the person or body shall perfoun those functions and
exercise those powers. The person or body must comply with the Dirction.

Part 1 Preliminary

1. Name of Direction

This Direction is Direction No. 57 — Order of consid eration for processing Protection
visas.

It may be cited as Direction No. 57.

2. Commencement

This Direction commences on 1 July 2013.

3. Application

1) This Direction applies to all persons and bodies havingpowers under the Act,
including the RRT and AAT, to consider and dispose of applications for
Protection visas, and to review decisions pertaining tothose applications.

2) Without intending to limit the scope of (1), this direction applies to:

a. delegates performing functions or exercising powers under sections S1;
65,and 91 of the Act; and

b. the RRT performing functions or exercising powers under sections 414
and 415.

Released by DIBP under the
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3) This direction does not apply to:

a. Applications where it is readily apparent that the criteria for grant of
the visa would not be satisfied.

4. Preamble

This Direction directs delegates with respect to the performance of functions and
exercise of powers under section 51 of the Act or section 91 ofthe Act to determine
the order for considering and disposing of visa applications.

Note: Persons with delegated powers under the Act to consider Protection visa applications have power
under section 51 of the Act to consider and dispose of visa applications as they consider appropriate,
Further, section 91 of the Act provides ifa detenmination under section 85 applies, or has applied, to visas
of a class or classes, the Minister may consider or, subject to section 86, dispose of outstanding and further
applications for such visas in such order as he or she considers appropriate.

This Direction also directs the RRT with respect to the performance of functions and

exercise of powers under sections 414 and 415 of the Act in respect of decisions
under review.

5. Interpretation

Note: Unless otherwise specified, terms used in this Direction have the same meaning as in the Act - see
section 46 of the Aeis Interpretation Act 1901,

Act means the Migration Act 1958.

Minister means the Minister who administers the Act,
Regulations means the Migration Regujations 1994.
RRT means the Refugee Review Tribunal.

AAT means the Administrative Appeals Tribunal.
RPC means Regional Processing Country.

Protection visa means a Protection (class XA) Subclass 866 visa.

Part 2 Directions

6. Protection visa processing by the Department of Immigration and
Citizenship
The following processing priorities (with the highest priority listed first) should be
applied to claims assessments and applications for Protection visas:

a. applicants who are not unauthorised maritime arrivals or who did not
otherwise enter Australia’s migration zone without a valid visa and
became an unlawful non-citizen because of that entry and who do not

fall into category 6 (c) or (d) are to be processed in accordance with the
following priorities:

Released by DIBP under the
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1l.
iii.

iv.

applicants who have been assessed on a case by case basis

- to have compelling reasons for being prioritised,;

cases remitted by the RRT or the courts;

applicants who have provided genuine identity documents
or who have demonstrated cooperation in providing
documents about their identity consistent with section 91W
of the Act;

applicants who comply with a request under section 91V of
the Act and provide an oral statement, on oath or
affirmation, to the effect the information provided in
connection with their application is true;

b. applicants who are unauthorised maritime arrivals or who otherwise
entered Australia’s migration zone without a valid visa and became an
unlawful non-citizen because of that entry are to be processed in
accordance with the following priorities:

1,

ii.
iii.

iv.

vi.

applicants who have been assessed on a case by case basis
to have compelling reasons for being prioritised;

cases remitted by the RRT or the courts;

applicants who have provided genuine identity documents
or who have demonstrated cooperation in providing
documents about their identity consistent with section 91W
ofthe Act;

applicants who comply with a request under section 91V of
the Act and provide an oral statement, on oath or
affirmation, to the effect the information provided in
connection with their application is true;

applicants for whom I have determined under section
198AE that section 198 AD does not apply;

applicants with the earliest date of arrival in Australia who
do not fall into category 6 (c) or (d);

c. applicants who do not comply with a request under section 91V of the
Act to provide an oral statement, on oath or affirmation, to the effect the
information provided in connection with their application is true;

d. applicants who have been shown to have provided fraudulent identity or
other documents or who have not cooperated in providing documents of
identity in line with section 91W of the Act without plausible and
compelling reasons for not doing so;

e. all other cases.

- If a section 85 cap applies to the Department of Immigration and

Citizenship

a. Applications for a Protection visa may be affected by a section 85
cap that allows processing to be conducted but prevents the grant
of visas beyond a specified number in a specified financial year.

b. In deciding the order for considering and disposing of visa

' applications (or reviewing decisions pertaining to such
applications) when affected by a section 85 cap, the applications to

Released by DIBP under the
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which this Direction specifically applies should be given priority in
the order as provided for under paragraph 6.

¢. This Direction prevails over any other Directions made by me
under section 499 of the Act that outline the order of consideration
for Protection visa applications of the relevant cohort.

8. Protection visa processing by the RRT

Bearing in mind the need to ensure that the operations of the RRT are economical and
as quick as practicable, and consistent with sections 425 and 426 of the Act, when
advising applicants of their right to appear before the RRT to give it evidence,
members should give due consideration to advising applicants that, in the absence of
good cause for non-attendance at the time and place notified for any hearing, the RRT
may proceed to a decision without further delay.

In order to reduce the delays associated with personal hearings and with the personal
appearance of witnesses, and consistently with sections 425, 426, 427 and 428 of the
Act, members should give due consideration to making greater use of alternative ways
of obtaining evidence such as statutory declarations, written arguments and the use of
authorised persons to take evidence

Members should give due regard to the desirability of making ex tempore decisions in
the circumstances indicated by the Principal Member in any practice direction.

The following processing priorities (with the highest priority listed first) should be
applied to claims assessments and applications for Protection visas:

a. applicants who are in immigration detention are, in line with written
guidelines laid down by the Principal Member under section 460(3)
and as required by section 460(4) of the Act, to be given priority over
applications for review where the applicant is not in immigration
detention.

b. Within each of these cohorts mentioned in 8 (a) (applicants in
immigration detention and applicants who are not in immigration
detention), applicants who are not unauthorised maritime arrivals or
who did not otherwise enter Australia’s migration zone without a valid
visa and became an unlawful non-citizen because of that entry and who
do not fall into category 8 (d) or (e) are to be processed in accordance
with the following priorities:

i. applicants who have been assessed on a case by case basis
to have compelling reasons for being prioritised;

ii. applicants who have provided genuine identity documents
or who have demonstrated cooperation in providing
documents about their identity consistent with section 91W
of the Act;

iii. applicants who comply with a request under section 91V of
the Act and provide an oral statement, on oath or
affirmation, to the effect the information prov ded in
connection with their application is true;

Released by DIBP under the

Freedom of Information Act 1982



11

c. applicants who are unauthorised maritime arrivals or who otherwise
entered Australia's migration zone without a valid visa and became an
unlawful non-citizen because of that entry are to be processed in
accordance with the following priorities:

1. applicants who have been assessed on a case by case basis

1i.

i,

iv,

V.

to have compelling reasons for being prioritised;

applicants who have provided genuine identity documents
or who have demonstrated cooperation in providing
documents about their identity consistent with section 91W
of'the Act;

applicants who comply with a request under section 91V of
the Act and provide an oral statement, on oath or
affirmation, to the effect the information provided in
connection with their application is true;

applicants for whom I have determined under section
198AE that section 198AD does not apply;

applicants with the earliest date of arrival in Australia who
do not fall into category 8 (d) or (e);

d. applicants who do not comply with a request under section 91V of the
Act to provide an oral statement, on oath or affirmation, to the effect
the information provided in connection with their application is true;

€. applicants who have been shown to have provided fraudulent identity
or other documents or who have not cooperated in providing
documents of identity in line with section 91W of the Act without
plausible and Compelling reasons for not doing so;

f all other ¢

L

Dated thislq' dayof /UK ,j’mg

Ul O

Brendan O’Connor

Minister for Immigration and Citizenship
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_ Submission
Yo 9 Australian Government . .
! For decision
=" Department of Immigration and Border Protection
ExecCorro
Reg.Number Received
To Minister for Immigration and Border Protection -5 DEC 2013
Subject Proposed amendment to Protection visa Regulations Minister for Immigration
. and Border Protection
Timing Please action by 5 December 2013 (to enable the new Regulationstote
presented to Executive Council on 12 Dec 2013)
Recommendations
That you:

1. agree to amend the Migration Regulations 1994 to
ensure that Subclass 866 (Protection ) visas will not be
granted to anyone who arrived in Australia as an
unauthorised air arrival or lllegal Maritime Arrival

(‘'IMAS’);

2. sign the letter to the Prime Minister at Attachment A
seeking policy approval for this amendment to the
Migration Regulations 1994,

s 47C(1)

4. approve the text of the Migration Amendment
(Unauthorised Maritime Arrival) Regulation 2013,
explanatory memorandum, minute paper and
explanatory statement at Attachment B, Attachment C,
Attachment D and Attachment E; and

5. initial (where indicated) the text of the Migration
Amendment (Unauthorised Maritime Arrival) Regulation
2013, explanatory memorandum and minute paper
where indicated at Attachment B, Attachment C,
Attachment D and Attachment E.

Minister fo

migration and Border Protection

............................................

Not agree

@Not signed
'Please discuss

Approved / Not approved

Initialled { Not initi

pates. A )

&

Sensitive: Legal
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Minister’'s Comments
Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | [ Highly relevant O Toolong Poor 1.....2......3.....4......5 Excellent
O significantly O Right length Comments:
relevant O Too brief

O Notrelevant

Key Issues

1. On 2 December, the Migration Amendment (Temporary Protection Visa) Regulation
2013 (TPV Regulation) which came into effect on 18 October 2013 was disallowed.

2. We understand that your key priority is to ensure no further grants of Subclass 866
(Protection) visa, ‘permanent protection visa’ (PPV) to illegal maritime arrivals (IMAs).

3. To achieve this, on 2 December, you signed an instrument ‘capping’ the onshore
component of the 2013-14 Humanitarian Programme. The instrument will come into
effect on 4 December 2013. However, while this will ensure no IMA is granted a PPV, it
also has the effect of ceasing grants to non-IMAs for the rest of the programme year.

4. In order to enable the Department to continue granting visas to non-IMAs who engage
Australia’s protection obligations without also being obliged to grant PPVs to IMAs, it is
proposed that the subclass Migration Regulation 1994 be amended to ensure that any
unauthorised arrival who has applied for a permanent protection visa and has an
ongoing application would not meet the time of decision criteria for the grant of such a
visa.

5. If a legislative instrument has been disallowed, the Legislative Instruments Act 2003
prevents the making of any legislative instrument that is the same in substance as the

instrument that had been disallowed within 6 months after the day of disallowance.
s 42(1)

Sensitive: Legal
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. We have included a letter for you to sign at Attachment A to the Prime Minister seeking
policy approval to proceed with the regulation amendment as indicated in
Recommendation 1.

. Permission has been sought from the Federal Executive Council Secretariat for this
propdsed regulation change to be put forward to the 12 December Federal Executive
Council meeting. If the proposed regulation is made by the Governor General at this
meeting, then it is proposed for this regulation to come into effect on 14 December.

. Should you agree to this amendment, in order to resume grants to non-IMAs, it would
be necessary to remove the ‘cap’ on the onshore component of the 2013-14
Humanitarian programme after the new Regulation has come into effect. Visas could
then be granted to non-IMAs who engage Australia’s protection obligations until the
governmént’ s target of 2750 onshore grants was met. '

. The proposed regulation change does not impact on an IMA’s capacity to make a valid
PV application as the relevant cohort can already only make a valid visa application if
you lift the relevant bar and allow them to do so.

Risks and Sensitivities

11. There may be a motion to disallow this regulation. It can, however, be differentiated
from the TPV Regulation both in substance (as it does not seek to create a new '
temporary visa class or convert current permanent visa applications into temporary
visa applications) and in intent, which is to support the Government to grant
Permanent visas to non-IMAs, even while continuing to deny the grant of PPVs to IMAs.

Sensitive: Legal
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12. There may be court challenges to any refusals made under the proposed new
Regulations s 47C(1)

13. Further risks and sensitivities are included in the Statement of Compatibility with
Human Rights (which is included in Attachment E). There may be reputational risks
associated with this measure and that it will garner the attention of the Parliamentary
Joint Committee on Human Rights.

Proposed Regulation Change

14. If you agree to give policy approval to amend the Migration Regulation 1994, we also
seek your approval of the text of the proposed Migration Amendment (Unauthorised
Maritime Arrival) Regulation 2013 and the accompanying explanatory material. The
Amendment Regulation would give effect to the above policy changes by amending the
Principal Regulations.

15. We have attached to this submission the following documents relating to the Migration
Amendment (Unauthorised Maritime Arrival) Regulation 2013, for your approval and
initials (where indicated):

e Migration Amendment (Unauthorised Maritime Arrival) Regulation 2013
(Attachment B);

e Explanatory Memorandum (Attachment C);
e Minute Paper (Attachment D); and
e Explanatory Statement (Attachment E).

Consultation — internal/external
16. Onshore Protection Branch, Legal Framework Branch.
Client service implications

17. Non-IMA applicants who currently have visa processing on hold as a result of the ‘cap’
will be able to have their visas processed and granted where applicable, should the cap
be lifted or increased once the Regulation is made.

Financial/systems/legislation implications

18. As the department is funded by application finalisation for visa processing, changes to
the regulations which permit finalisation of the onhand IMA caseload will ensure the
department is financially acquitted for the output it achieves this program year. This
will reduce the need for rework and storage of applications pending Act changes slated
for next program year.

19. There may be an increase in Refugee Review Tribunal applications if IMAs are refused a
PPV when they would otherwise have been granted a TPV.

20. There are no systems implications associated with this change.

Sensitive: Legal
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Attachments
Attachment A
Attachment B

Attachment C

Attachment D

Sensitive: Legal

Letter to the Prime Minister seeking policy approval
Migration Amendment (Unauthorised Maritime Arrival) Regulation 2013
Explanatary Memorandum

Minute Paper

AttachmentE  Explanatory Statement (including Statement of Compatibility with Human
Rights)
Authorising Officer
s 22(1)(a)(ii)

First Assistant Secreiarv, Refugee, Humanitarian and International Policy

H4) 1y 20

s 22(1)(a)(ii)

Contact Officer '522(1){a)(i) Director, Protection and Humanitarian Policy Section, = s 22(1)(a)(ii)

. P \bd £
Through S‘ZUXaxﬂ)’fA:gistlar? Secretary, Legal Framework Branch
s 22(1)(@)(iH) , General Counset’ hot~avai\alole .

Secretgrf

M!‘L’ 2. Snbal<\ :-k )r_t-rt\':\,‘

s22(8)

Special Cou}s{a; o)) | /%/3

cC Assistant Minister for Immigration and Border Protection
Deputy Secretaries
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The Hon ScoziQMorrison MP oby

Minister for Immigration and Border Protection

The Hon Tony Abbott MP
Prime Minister
Parliament House
CANBERRA ACT 2066

Dear Prime Minister
Amendments to the Migration Regulations 1994

I am writing to seek your policy approval to amend the Migration Regulations 1994 (the Regulations)
to ensure that a Subclass 866 (Protection) visa (Protection visa) cannot be granted to an Unauthorised
Maritime Arrival (UMA) or Unauthorised Air Arrival (UAA). This would be achieved by changing
the time of decision criteria of that visa subclass.

s 47C(1)

If a legislative instrument is disallowed, the Legislative Instruments Act 2003 prevents the introduction
of any legislative instrument that is the same in substance as the instrument that had been disallowed
within six months after the day of disallowance. For this reason I propose instead to proceed with the
more contained amendment to the Regulations that would ensure that no further Protection visas will
be granted to UMAs and UAAs. s42(1)
s42(1)

s 42(1) This regulation amendment will also allow me to lift the
current cap on Protection visa grants, and to continue to be able to grant permanent protection visas to
non-IMAs

The Office of Best Practice Regulation has been consulted on this amendment and they have advised
that no Regulation Impact Statement is required.

Thank you for considering this proposal. The contact officer in my Department is's 22(1)(a)(ii)
Director, Protection and Humanitarian Policy Section, Irregular Migration and Protection Policy
Branch, who can be contacted on | s 22(1)(a)(ii)

The Hog Scott Morrison MP
Minister for Immigration and Border Protection

¢/ naois

Particiezat House Ugabera ACT 2e00 Telepiones (02 0l 77 TR0 Fan 40 6272 1

|

e
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Migration Amendment (Unauthorised
Maritime Arrival) Regulation 2013

Select Legislative Instrument No. ,2013

I, Quentin Bryce AC CVO, Governor-General of the Commonwealth of
Australia, acting with the advice of the Federal Executive Council, make
the following regulation under the Migration Act 1958.

Dated 2013

Quentin Bryce
Governor-General
By Her Excellency’s Command

Scott Morrison
Minister for Immigration and Border Protection

OPC60354 - B
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Schedule 1—Amendments
Migration Regulations 1994

No. 2013 Migration Amendment (Unauthorised Maritime Arrival)
Regulation 2013

OPC60354 - B

Released by DIBP under the

Freedom of Information Act 1982






1"

1 Name of regulation

This regulation is the Migration Amendment (Unauthorised
Maritime Arrival) Regulation 2013.

2 Commencement

This regulation commences on 14 December 2013.

3 Authority
This regulation is made under the Migration Act 1958.

4 Schedule(s)

Each instrument that is specified in a Schedule to this instrument is
amended or repealed as set out in the applicable items in the
Schedule concerned, and any other item in a Schedule to this
instrument has effect according to its terms.

No. ,20i13 Migration Amendment (Unauthorised Maritime Arrival) )
. Regulation 2013

OPC60354 - B
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Schedule 1 Amendments

Schedule 1 —Amendments

Migration Regulations 1994

1 After clause 866.221 of Schedule 2
Insert:

866.222

The applicant:

(a) held a visa that was in effect on the applicant’s last entry into
Australia; and ’

(b) is not an unauthorised maritime arrival; and

(¢) was immigration cleared on the applicant’s last entry into
Australia.

2 At the end of Schedule 13
Add:

Part 26—Amendments made by the Migration
Amendment (Unauthorised Maritime
Arrival) Regulation 2013

2601 Operation of Schedule 1

The amendments of these Regulations made by Schedule 1 to the
Migration Amendment (Unauthorised Maritime Arrival)
Regulation 2013 apply in relation to an application for a visa:
(a) made, but not finally determined, before 14 December 2013;
or
(b) made on or after 14 December 2013.

2 Migration Amendment (Unauthorised Maritime Arrival) No. 2013
Regulation 2013

OPC60354 - B
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EXPLANATORY MEMORANDUM

Minute No. 30 0/ 2013 - Minister for Immigration and Border Protection
Subject - Migration Acr 1958

Micration inendment (Unawhorised Mavitime Aritval)
Revnfation 20 3

Subsection S04(1) of the Migration At 1938 (*the Act”) provides, in part. that the
Governor-General may make regulations, not inconsistent with the Act, preseribing all
matters which by the Act are required or permitted to be preseribed, or which are
necessiary or convenient to be preseribed for carrying out or giving effect to the Act,

[n addition. regulations may be made pursuant to the provisions ol the Act in
Attachment A.

On 2 December 2013, the Migration Amendmient (Femporary Protection Fiso)
Regulation 2013 was disallowed by the Senate. This Regulation reintroduced Subelass
785 (Temporary Protection) visas and stipulated that they would be the only type of
protection visa available to people who arrive in Australia via unauthorised maritime
mueans. It continues {o be the Government's intention to ensure that persons who arrive
in Australia without visas are not to be granted permanent protection via a Subclass
8O0 (Protection) visa (“Protection visa') in Australia. Given the disallowance of the
Migration nendment (Temporary Protection Uisa) Regulation 2013, Protection visas
could again be granted to both people who arrived in Australia with visas and people
who arrived in Australia without visas.

As such. to implement the Government's policy intention, the purpose of the
Migration Amendment (Unaurthorvised Maritime Arrival) Regulation 2013 (‘the
proposed Regulation™) is to amend the Migration Regnlations 199+ (*the Principal
Regulations™) to introduce a new visa criterion so that a Protection visa can only to be
wranted (o aperson who:

- helda visa that was in elTeet on their last entry into Australiaz and
~ s not an unauthorised maritime arrival; and
- was immigration cleared on the applicant’s last entry into Australia,

An tunauthorised maritime arvival” is defined in section SAA of the Act ta be a person
who:

- entered Australia by sea at an excised offshore place atany time after the
excision time for that place or al any other place at any time on or alter the
commencement of the section: and

- became an unlawful non-citizen because of that entry: and

- s not an excluded maritime arrival,

Details of the proposed Regulation are set out in Altachment 3.
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The Act specifies no conditions that need to be sutisfied before the power to make the
proposed Regulation may be exercised.

The proposed Regulation would be a tegislative instrument for the purposes of the
Legislative Instruments Aci 2003,

The proposed Regulation would commence on the day after the proposed Regulation
is registered.

The Minute recommends that the Regulation be made in the form proposed.

Authority: Subsection 504(1) ol the
Micration et 1938

/of Information Act 1982
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ATTACHMENT A

AUTHORISING PROVISIONS

Subscction S04(1) of the Migration A1et 1958 (*the Act’) provides, in part. that the
Governor-General may make regulations, not inconsistent with the Act. prescribing all
matters which by the Act are required or permitted to be preseribed. or which are
necessary or convenient (o be preseribed for carrving out ar giving elfect to the Act.

In addition. the following provisions may apply:

e subscetion 31(3). which provides that regutations may prescribe eriteria for a
visa or visas of a specitied class (which, without limiting the generality of this
subsection, may be a class provided for by section 32, 36, 37, 37A or 38B but
not section 33, 3403538 or 38A )

e subsection 31(4) which provides that the regulations may prescribe whether
visas of a class are visas to travel W and enter Australia, or to remain in
Australia, or both:

o subscction 36( 1), which provides that there is a class of visas 1o he known as
profection visas:

o subsection 40(1). which provides that the regulations may provide that visa or
visas of speeified class may only be granted in specitied circumstances: and

o subsection 40(2), which provides that. without limiting subsection 40(1). the
cireumstances may be, or may iclude that when the person is granted the visa,
the person:

o isoutside Australia: or

o s in immigration clearance: or

o has heen refused immigration clearance and has not subsequently been
immigration cleared: or

o s in the migration zone and. on last entering Australia:

= was immigration cleared: or
¢ bypassed immigration clearance and had not subsequently heen
immigraiion cleared:

y DIBP under the
of Information Act 1982
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ATTACHMENT B

Details of the proposed dieration Amendment (Unauthorvised Marvitime Arrival)
Reenlation 2013

Section 1 - Name of Reeulation

This section would provide that the Regulation is the Afigrarion Amendment
(Unauthorised Maritinwe Arvival) Regudation 2013 (*the proposed Regulation™),

Section 2 - Commencement

This seetion would provide that the proposed Regulation commences on
14 December 2013,

1he purpose of this section is o provide tor when the amendments made by the proposed
Regulation would commence.
section 3 Authorty

Jhis section waould provide (hat this proposed Regultion is made under the Migration
e [958 Cthe Act).

The purpose of this section is to set out the Act under which the proposed Regulation
wauld be made.

Section 4 - Sehedule(s)

This section would provide that cach instrument that is specified ina Schedule o this
instrument is amended or repealed as set out in the applicable items in the Schedule
coneerned. and any other item in a Schedule to this instramen( has effect aceording (o
its terms,

Fhe purpose ol this section is to provide for how the amendments in this proposed
Regulation would operate.

Schedule 1 - Amendments

ltem | Adler clanse 800,221

This item would insert new clause 866,222 after clause 866,221 in Schedule 20 which
wouald introduce new eriteria that all applicants for a Subelass 866 (Protection) visa
(*Protection visa”) must satisty at the time ofdecision.

New clause 866.222 would provide that. to meet this eriterion. the applicant:
o held avisa in elfect on the applicant’s last entry into Australiaz and

o ix not an unauthorised maritime arrival: and
o was immigration cleared on the applicant’s last entry into Australia.

of Information Act 1982

e by DIBP under the
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The effect of this clause would be to ensure that only applicants who were not
unauthorised maritime wrrivals, held a visa that was in effect on their last entry into
Australia and were immigration cleared on their last entry into Australia, would be
cligible for the grant of a Protection visa.

The purpose of this amendment is to implement the Government's policy intention 1o
ensure that unauthorised maritime arrivals, people whe did not hold a visa that was in
effeet on their last entry into Australia and were not immigration cleared on their last
entry into Australia would not be granted permanent protection through the grant ol a
Protection visa in Australia.

-~

ltem 2 - Atthe end of Schedule 13

Fhis amendment would add new Part 26 - Lmendments macde by the Aigraion
Imendment (Uncthorised Maritime Arvival) Regulation 2013,

The title ol new item 2601 would be *Operation of Schedule 1. This item would
provide that the amendments of these Regulations made by Schedule 1 to the
Migration Amendment (Unethorised Maritime Arvival) Regulation 2013 apply in
relation to an application for a visa:

- made, but not Iinally determined. betore the day on which that regulation
COMMENCes: or
- made on or after that day.

The purpose of item 2601 is to clarily to whom the amendmcnts proposed in this Regulation
woukl apply.

jon Act 1982
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MINISTER FOR IMMIGRATION AND BORDER PROTECTION

Departmental No. 30

Exccutive Couneil Meeling

No Minute Paper for the Executive Council

Subject
Migration Act 1958

Migration Amendment (Unauthorised Maritime Arrival)
Regulution 2013

Approved in Council Recommended for the approval of Her Excellency the

Governor-General in Council that she make a
Regulation in the attached form.

Quentin Bryce
Governor-General .
Scott Morrison
Minister for Immigration and
Border Protection

Filed in the Records of the Council

Secretary to the Fxeeutive Council
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EXPLANATORY STATEMENT

Select Legislative Instrument 2013 No.

[ssued by the Minister for Immigration and Border Protection
Migration Act 1958

Migration Amendment (Unquthorised Maritime Arrival)
Regulation 2013

Subsection 504(1) of the Migration Act 1958 (‘the Act’) provides, in part, that the
Governor-General may make regulations, not inconsistent with the Act, prescribing all
matters which by the Act are required or permitted to be prescribed, or which are
necessary or convenient to be prescribed for cairying out or giving effect to the Act.

In addition, regulations may be made pursuant to the provisions of the Act in
Attachment A.

On 2 December 2013, the Migration Amendnent (Temporary Protection Visa)
Regulation 2013 was disallowed by the Senate. This Regulation reintroduced Subclass
785 (Temporary Protection) visas and stipulated that they would be the only type of
protection visa available to people who arrive in Australia via unauthorised maritime
means. [t continues to be the Government’s intention to ensure that persons who arrive
in Australia without visas are not to be granted permanent protection via a Subclass
866 (Protection) visa (‘Protection visa’) in Australia. Given the disallowance of the
Migration Amendment (Temporary Protection Visa) Regulation 2013, Protection visas
could again be granted to both people who arrived in Australia with visas and people
who arrived in Australia without visas.

As such, to implement the Government’s policy intention, the purpose of the
Migration Amendment (Unauthorised Maritime Arrival) Regulation 2013 (‘the
Amendment Regulation’) is to amend the Migration Regulations 1994 (‘the Principal
Regulations’) to infroduce a new visa criterion so that a Protection visa can only to be
granted to a person who:

- held a visa that was in effect on their last entry into Australia; and
- 18 not an unauthorised maritime arrival; and
- was inmnigration cleared on the applicant’s last entry into Australia.

An ‘unauthorised maritime arrival’ is defined in section SAA of the Act to be a person
who:

- entered Australia by sea at an excised offshore place at any time after the
excision time for that place or at any other place at any time on or after the
commiencement of the section; and

- became an untaw ful non-citizen because of that entry; and

- is not an excluded maritime arrival.
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A Statement of Compatibility with Human Rights has been completed for the Regulation, in
accordance with the Human Rights (Parliamentary Scrutiny) Act 2011. The Statement’s
overall assessment is that the measures in the Regulation are compatible with human rights
as the Regulation does not raise any human rights issues. A copy of the Statement is at
Attachment B.

Details of the Amendment Regulation are set out in Attachment C.

The Amendment Regulation commences on 14 December 2013.

The Office of Best Practice Regulation (‘the OBPR’) has been consuited in relation to
amendments made by the Amendment Regulation. The OBPR considers that the
amendments do not have a regulatory impact on the business or not-for-profit sector and, as
such, no Regulatory Impact Statement is required.

Consultation for this Instrument has not occurred. The Legislative Instruments Act 2003
provides that consultation may be unnecessary or inappropriate where an instrument is
required as a maiter of urgency. This Instrument is considered urgent as it is a priority of the
Government and supports the implementation of a Government commitment.

The Act specities no conditions that need to be satisfied before the power to make the
Amendment Regulation may be exercised.

The Amendment Regulation is a legislative instrument for the purposes of the
Legislative Instruments Act 2003.
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ATTACHMENT A

AUTHORISING PROVISIONS

Subsection 504(1) of the Migration Act 1958 (‘the Act’) provides, in part, that the
Governor-General may malke regulations, not inconsistent with the Act, prescribing all
matters which by the Act are required or permitted to be prescribed, or which are
necessary or convenient to be prescribed for cairying out or giving effect to the Act.

In addition, the following provisions may apply:

subsection 31(3), which provides that regulations may prescribe criteria for a
visa or visas of a specified class (which, without limiting the generality of this
subsection, may be a class provided for by section 32, 36, 37, 37A or 38B but
not section 33, 34, 35, 38 or 38A);

subsection 31(4), which provides that the regulations may prescribe whether
visas of a class are visas to travel to and enter Australia, or to remain in
Ausfralia, or both;

subsection 36(1), which provides that there is a class of visas to be known as
protection visas;

subsection 40(1), which provides that the regulations may provide that visa or
visas of specified class may only be granted in specified circumstances; and

subsection 40(2), which provides that, without limiting subsection 40(1), the
circumstances may be, or may include that when the person is granted the visa,
the person:

o isoutside Australia; or

o 1s in immigration clearance; or

o has been refused immigration clearance and has not subsequently been
immigration cleared; or

o isin the migration zone and, on last entering Australia:

v was immigration cleared; or
s Dbypassed immigration clearance and had not subsequently been
immigration cleared.

21
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Attachment B

Statement of Compatibility with Human Rights

Prepared in accordance with Part 3 of the Human Rights (Parliamentary Scrutiny)
Aet 2011

Migration Amendment (Unauthorised Maritime Arrival) Regulation 2013

This Legislative Instrument is compatible with the human rights and freedoms
recognised or declared in the infernational instruments listed in section 3 of the
Hwman Rights (Parlicanentary Scrutiny) Act 2011.

Overview of the Legislative Instrument

This Legislative Instrument seeks to amend Schedule 2 of the Migration Regulations
1994 (the Regulations) to ensure that a Protection visa (Class XA) (a permanent
protection visa) cannot be granted to an Unauthorised Maritime Arrival (UMA) or
Unauthorised Air Arrival (UAA) by changing the time of decision criteria of that visa
class. For the purposes of this Statement of Compatibility, a UAA is defined as a
person who arrived by air without a valid visa and sought Australia’s protection prior
to being immigration cleared.

As a resuit of these amendments all Protection visa applications will be assessed
however those applications made by UMAs and UA As which are found to engage
Australia’s non-refoulement obligations will no longer be eligible for a grant of a
Protection visa. It is the Government’s intention to ensure that any non-refoulement
obligations relating to these arrivals are met in other ways. Australia’s non-
refoulement obligations will not be removed in breach of those obligations.

The form of administrative arrangements in place to support Australia meeting its non
refoulement obligations is a matter for the Government. It is expected that UMASs
and UAAs who are found to engage Australia’s protection obligations but who are
affected by these amendments will continue to hold a Bridging visa with the same
warle rights and travel conditions that they currently hold.

Human rights implications

This amendment has been assessed against the seven core human rights treaties. The
amendment engages the following human rights.

Non-refoulement

22
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Article 3 of the Convention Against Torture and Other Cruel. Inhuman and Degrading
Treatment or Punishment (CAT) - prohibition against retura to torture

Article 3 of the CAT states the following:

No State party shall expel, return (“refouler”) or extradite a person to another State
where there are substantial grounds for believing that he would be in danger of being
subjected to torture.

Axticles 6 and 7 of the International Covenant on Civil and Political Rights - arbitrary
deprivation of life and prohibition on torture and cruel. inhuman or degrading
treatment or punishment

Articles 6 and 7 of the ICCPR also impose on Australia an implied non-refoulement
obligation. Article 6 of the ICCPR states that:

Every human being has the inherent right to life. This right shall be protected
by law, No one shall be arbitrarily deprived of his life.

Article 7 of the ICCPR states the following:

No one shall be subjected to torture or to cruel, inhwman or degrading
treatment or punishment. In particular, no one shall be subjected without his
Jiree consent to medical or scientific experimentation.

The amendment does not substantively alter the rights and interests of persons whom
this amendment would affect as all of Australia’s non-refoulement obligations will be
assessed, ensuring that no person who engages non-refoulement obligations will be
returned to the country from which they have scught protection. The form of
administrative arrangements in place to support Australia meeting its non-refoulement
obligations is a matter for the Governiment.

Non-discrimination

Article 26 of the International Covenant on Civil and Political Rights of the ICCPR
provides that:

All persons are equal before the law and are entitled without any
discrimination to the equal protection of the law. In this respect, the law shall
prohibit any discrimination and guarantee to all persons equal and effective
protection against discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.

Under General Comment 18, the UN Human Rights Committee stated:

‘the Commiltee observes that not every differentiation of treatment will
constitute discrimination, if the criteria for such differentiation are reasonable
2
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and objective and if the aim is to achieve a purpose which is legitimate wnder

the Covenant’

The UN Human Rights Cominittee has recognised in the ICCPR context that “The
Covenant does not recognize the right of aliens to enter or reside in the territory of a
State party. Itisin principle a matter for the State to decide who it will admit to its
territory [...] Consent for entry may be given subject to conditions relating, for
example, to movement, residence and employment” (CCPR General Comment 15, 11
April 1986).To the extent that the amendment constitutes differential treatment, this
treatment is based on reasonable and objective criteria and is aimed at a legitimate
purpose, being the need to maintaining the integrity of Australia’s migration system
and protecting the national interest.

Rights of the Child

Article 3 of the Convention on the Rights of the Child (CRC) state that:

In all actions concerning children, whether undertaken by public or private
social welfare institutions, courts of law, administrative authorities or
legislative bodies, the best interests of the child shail be a primary
consideration.

However, other considerations may also be primary considerations. While it may be
in the best interests of unaccompanied minors (UAMS) to be reunited with their
family, it is clearly not in the best interest of a minor, to be placed in the hands of
people smugglers to take the dangerous journey by boat to Australia.

The decision to amend the Regulations to ensure that UAMs who or UMAs or UAAS
are not eligible for a permanent Protection visa was made to discourage minors from
taking potentially life threatening avenues to achieve resettlement for their families in
Australia. This goal is also a primary consideration, in addition to the need to
maintain the integrity of Australia’s migration system and protect the national
interest. The Australian Government considers that on balance these and other
primary considerations outweigh the best interests of the child. Therefore, the
Australian Government considers that this Legislative Instrument is consistent with
Article 3 of the CRC.

Conclusion

The Regulation amendment is compatible with human rights because it is consistent
with Australia’s human rights obligations and (o the extent that it may also limit
human rights, those limitations are reasonable, necessary and proportionate.

The Hon. Scott Morrison, Minister for Immigration and Border Protection
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ATTACHMENT C

Details of the Migration Amendment (Unauthorised Maritime Arrival) Regulation
2013 :

Section 1 — Name of Regulation

This section provides that the Regulation is the Migration Amendment (Unauthorised
Maritime Arrival) Regulation 2013 (‘the Amendment Regulation’).

Section 2 - Commencement

This section provides that the Amendment Regulation commences on 14 December
2013.

The purpose of this section is to provide for when the amendments made by the
Amendment Regulation commence.

Section 3 — Authority

This section provides that this Amendment Regulation is made under the Migration
Act 1958 (‘the Act).

The purpose of this section is to set out the Act under which the Amendment
Regulation is made.

Section 4 ~ Schedule(s)

This section provides that each instrument that is specified in a Schedule to this
instrument is amended or repealed as sct out in the applicable items in the Schedule
concerned, and any other item in a Schedule to this instrument has effect according to
its terms.

The purpose of this section is to provide for how the amendments in this Amendment
Regulation operate.

Schedule 1 - Amendments

[tem | — After clause 866.221

This item inserts new clause 866.222 after clause 866.221 in Schedule 2, which
introduces new criteria that all applicants for a Subclass 866 (Protection) visa
(‘Protection visa’) must satisfy at the time of deeision.

New clause §66.222 provides that, to meet this criterion, the applicant;

o held a visa in effect on the applicant’s last entry into Australia; and
o is not an unauthorised maritime arrival; and

25
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e was immigration cleared on the applicant’s last entry into Australia.

The effect of this clause is to ensure that only applicants who were not unauthorised
maritime arrivals, held a visa that was in effect on their last entry into Australia and
were inumigration cleared on their last enfry into Australia, are eligible for the grant of
a Protection visa.

The purpose of this amendment is to implement the Government’s policy intention to
ensure that unauthorised maritime arrivals, people who did not hold a visa that was in
effect on their last entry into Australia and were not immigration cleared on their last
entry into Australia will not be granted permanent protection through the grant of a
Protection visa in Australia.

Item 2 — At the end of Schedule 13

This amendment adds new Part 26 — Amendments macde by the Migration Amendment
(Unauthorised Maritime Arrival) Reguwlation 2013.

The title of new item 2601 is ‘Operation of Schedule 1°. This item provides that the
amendments of these Amendment Regulations made by Schedule | to the Migration
Amendinent (Unauthorised Maritime Arrival) Regulation 2013 apply in relation to an
application for a visa:

- made, but not finally determined, before the day on which that regulation
COMIMENCES; O
- made on or after that day.

The purpose of item 2601 is to clarify to whom the amendments in this Amendment
Regulation applies.
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To Minister for Immigration and Border Protection
Subject Visa options for IMAs and UAAs who cannot be granted Protection Visas
Timing Please action by 13 December 2013 (to enable new arrangements to be put
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Minister’s Comments

Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | [0 Highly relevant O Too long Poor 1.....2.....3.....4......5 Excellent
O significantly O Right length Comments:
relevant O Too brief

O Notrelevant

Key Issues

i

t 1. On 2 December 2013 you signed an instrument ‘capping’ the onshore component of

; the 2013-14 Humanitarian Programme. The instrument came into effect on

, 4 December 2013. While this ensures no IMA is granted a PPV, it also has the effect of
! preventing grants to non-IMAs for the rest of the programme year.

! 2. In order to enable the Department to continue granting visas to non-IMAs who engage
Australia’s protection obligations without also being obliged to grant PPVs to IMAs, on

; 5 December 2013 you agreed that the Migration Regulations 1994 be amended to
ensure that any unauthorised arrival who has applied for a PPV and has an ongoing
application would not meet the time of decision criteria for the grant of a PPV. The new
time of decision criteria provides that a person can only be granted a PPV if they arrived
i in Australia lawfully.

3. This regulation amendment will be made at the Federal Executive Council meeting on
12 December 2013 and will commence on Saturday 14 December 2013. Following the

i commencement of that Regulation you will receive a submission seeking your

| agreement to revoke the current 1650 cap on the onshore component of the

Humanitarian Programme to replace the cap at the original planning level of 2750. The

combination of these two actions will allow grants of PPVs to non-IMAs to

recommence.

would be provided to you about options for resolving the status of IMAs and
Unauthorised Air Arrivals (UAAs) in respect of whom Australia has protection
obligations but who are unable to be granted a PPV due to the new Regulation.

, 4. In submission SM2013/03752 (Attachment A), you noted that further information

~ Released by DIBP under the
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Sensitive: Legal

Option for IMAs and UAAs who are found not to engage protection obligations

6. The Department recommends that all IMAs in the 6000 pre-13 August 2012 backlog
found not to be owed protection should have their current visa application for a PPV
refused. This will enable removal action to commence, and sends a strong message
about the Government’s commitment to clearing the backlog, and ensuring that those
who are not owed protection return home.

. Refusal decisions will be able to be appealed to the RRT and/or judicial review. While
the RRT may find an individual refused by the Department to be engage protection
obligations, they will have no option but to affirm the Department’s decision to refuse
the visa due to the new PPV time of decision criterion. An applicant may also use the
refusal of the PPV as a platform to challenge the validity of the new PPV time of
decision criterion in court - this risk cannot be discounted.
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! The majority of BVEs granted to IMAs are time specific, not event-driven and would therefore not expire 28
days after a refusal.
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Option 3 — Refuse primary applications and grant Temporary (Humanitarian concern) visas

22.

23.

24.

25.

An alternative is to refuse primary applications on the basis of the new time of decision
criterion but to invite IMAs/UAAs (including detainees) who have been found to be
owed protection to lodge an application for a subclass 786 Temporary (Humanitarian
Concern) visa (THC) (Regulations at Attachment B).

The THC visa is a rarely used visa that was designed to provide temporary stay in
Australia (for up to 3 years) for specific groups of non-citizens who have been displaced
and have fears for their personal safety — it was used for the East Timorese emergency
situation and for Kosovars who did not initially return home, for example. It is generally
expected that people granted temporary humanitarian visas will return to their home
country when it is safe to do so.

While the application and invitation process is quite complicated compared to other
visas, it allows a high degree of control and the end product is a very good fit for
current government policy. The visa:

e can be granted for up to 3 years;

e provides no right of re-entry if the holder departs Australia;
e provides no pathway to permanent protection;

e provides no family reunion; and

e can be implemented in a way that provides no opportunity to apply for any
other visa onshore without the application bar in section 91K being lifted.

The THC visa also provides ongoing support for the holders including unrestricted work
rights, Medicare, Special Benefits, job matching, rent assistance, maternity allowance,
family tax benefit, eligibility for the Early Health Assessment and the intervention
element of DIBP HSS services (including torture and trauma counseling). These services
are mainstream and could be funded by DSS in line with the arrangements that are
being put in place for TPV holders.
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Policy approval/financial implications

37. The Department of the Prime Minister and Cabinet have advised that the most
appropriate process for proceeding with any of the options outlined in this submission
is for you to write to the Prime Minister seeking his agreement to the proposed
approach.
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38. Each of the options outlined in this submission may have financial implications,

O

accordance with normal Budget process, we will provide updated costings in line with
your preferred option to the Department of Finance for agreement and inclusion in the
letter to the Prime Minister.

Risks and Sensitivities

39. As no Regulation changes are needed to grant IMAs THCs, there is no risk of
disallowance.

40. The risk of challenge to the grant of the Subclass 786 THC visa is assessed as low
because in order to make a valid application for a Subclass 786 THC visa, the applicant
(:} needs first to have accepted the Australian Government’s offer of a temporary stay in
‘ Australia. It would be incongruous for a person to have accepted the Australian
Government’s offer of a temporary stay as the basis for making a Subclass 786 THC visa
application, and then challenge the granting of a Subclass 786 THC visa.

Consultation — internal/external

41. Onshore Protection Branch, Legal Framework Branch, Humanitarian Branch,
Community Programs and Children Division and Compliance and Case Resolution
Division.

42. General Counsel and Special Counsel have been consuited and cleared this submission.

_Client service implications

their visas granted should the cap be increased once the new Regulation is made. IMAs
(, who cannot currently be granted either a TPV or a PPV will be able to be granted a THC.
J

44, In light of the complicated application, invitation and grant processes for THC visas,
further consideration will need to be given to how we manage the process as smoothly
as possible, particularly for vulnerable clients.

Financial/systems/legislation implications

Sensitive: Legal

43, Non-IMA applicants who are grant ready but affected by the ‘cap’ will be able to have
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Attachments
Attachment A Proposed amendment to Protection visa Regulations SM2013/03752
Attachment B Regulations for TSH and THC visas

AttachmentC  SM2013/03705

Authorising Officer

s 22(1)@)(ii)
First Assistant Secretary, Refugee, Humanitarian and International Policy

iz 20(3
ph: ( S 2Z2(1)@)i)

Contact Officer k5 Z2(1(a)[) pirector, Protection and Humanitarian Policy Section, Ph: ¢ 5 22(1)(@)(i)
- s2201)@)i)
Through  A/g Deputy Secretary ¢ . !/ ’/ ’Qf/ls

cC Assistant Minister for Immigration and Border Protection
Secretary
Deputy Secretaries
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, # ‘ Submission
o ¢ Australian Government .
o= o For decision
: * Department of Inmigration and Border Protection
ExecCorro
Reg.Number . .itii. i
To Minister for Immigration and Border Protection
Subject Proposed amendment to Protection visa Regulations
Timing Please action by 5 December 2013 (to enable the new Regulations to be

presented to Executive Council on 12 Dec 2013)

Recommendations
That‘you:

1. agree to amend the Migration Regulfations 1994 to
ensure that Subclass 866 (Protection ) visas will not be
granted to anyone who arrived in Australia as an
unauthorised air arrival or Illegal Maritime Arrival
(‘IMAs’);

2. sign the letter to the Prime Minister at Attachment A
seeking policy approval for this amendment to the
Migration Regulations 1994;

3 s 47C(1)

Agree / Not agree

Signed/Not signed

Noted/Please discuss

4. approve the text of the Migration Amendment Approved / Not approved
(Unauthorised Maritime Arrival) Regulation 2013,
explanatory memorandum, minute paper and
explanatory statement at Attachment B, Attachment C, :%
Attachment D and Attachment E; and o
o
5. initial (where indicated) the text of the Migration Initialled / Not initia_@d ..
Amendment (Unauthorised Maritime Arrival} Regulation = ‘é[-)
2013, explanatory memorandum and minute paper (T)
where indicated at Attachment B, Attachment C, '8 g
Attachment D and Attachment E. = %
Minister for Immigration and Border Protection % §
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Minister's Comments

Rejected | Timely Relevance Length Quality
Yes/No | Yes/Mo | 3 Highly relevant 1 7oolong POOI 1.2 ecrns B0 5 Excceliont
1 Significantly O Right length Comments:
relevant O Too brief

1 Notrelevant

I(ey {ssuies

On 2 December, the Migration Amendment (Temporary Proteciion Visa) Regulation
2013 (TPVY Regulation) which came into effect on 18 October 2013 was disallowed.

We understand that your key priority is to ensure no further grants of Subclass 866
(Protection) visa, ‘permanent protection visa’ (PPV) to iltegal maritime arrivals (IMAs).

To achieve this, on 2 December, you signed an instrument ‘capping’ the onshore
component of the 2013-14 Humanitarian Programame. The instrument will come into
effect on 4 December 2013, However, while this will ensure no IMA is granted a PPV, it
also has the effect of ceasing grants to non-IMAs for the rest of the programme year.

In order to enable the Depariment to continue granting visas to non-IMAs who engage
Australia’s protection obligations without also being obliged to grant PPVs to IMAs, it is
proposed that the subclass Migration Regulation 1994 be amended to ensure that any
unauthorised arrival who has applied for a permanent protection visa and has an
ongoing application would not meet the time of decision criteria for the grant of such a
visa.

if a legistative instrument has been disallowed, the Legislative Instruments Act 2003
prevents the making of any legislative instrument that is the same in substance as the
instrument that had heen disallowed within 6 months after the day of disallowance.
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6. We have included a letter for you to sign at Attachment A to the Prime Minister seeking

policy approval to proceed with the regulation amendment as indicated in
Recommendation 1.

7. Permission has been sought from the Federal Executive Council Secretariat for this

proposed regulation change to be put forward to the 12 December Federal Executive
Council meeting. If the proposed regulation is made by the Governor General at this
meeting, then it is proposed for this regulation to come into effect on 14 December.

8. Should you agree to this amendment, in order to resume grants to non-1MAs, it would

he necessary to remove the ‘cap’ on the onshore component of the 2013-14
Humanitarian programme after the new Regulation has come into effect. Visas could
then be granted to non-tMAs who engage Australia’s protection obligations until the
government’s target of 2750 onshore grants was met.

-

9. The proposed regulation change does not impact on an IMA’s capacity to make a valid

PV application as the relevant cohort can already only make a valid visa application if
you lift the relevant har and allow them to do so.

Risks and Sensitivities

11. There may be a motion to disallow this regulation. It can, however, he differentiated
from the TPV Regulation both in substance (as it does not seek to create a new
temporary visa class or convert current permanent visa applications into temporary
visa applications} and in intent, which is to support the Government to grant

Permanent visas to non-IMAs, even while continuing to deny the grant of PPVs to iMAs.

Sensitive: Legal
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12. There may be court challenges to any refusals made under the proposed new
Regulations s 47C(1)

13. Further risks and sensitivities are included in the Statement of Compatibility with
Human Rights (which is included in Attachment E). There may he reputational risks
associated with this measure and that it will garner the attention of the Parliamentary
Joint Committee on Human Rights.

Proposed Regulation Change

14, If you agree 1o give policy approval to amend the Migration Regulation 1994, we also
seek your approval of the text of the proposed Migration Amendment (Unauthorised
Maritime Arrival) Regulation 2013 and the accompanying explanatory material. The
Amendment Regulation would give effect to the above policy changes by amending the
Principal Regulations.

15. We have attached to this submission the following documents relating to the Migration
Amendment (Unauthorised Maritime Arrival) Regulation 2013, for your approval and
initials (where indicated):

e Migration Amendment (Unauthorised Maritime Arrival) Regulation 2013
(Attachment BJ;

o Explanatory Memorandum {Attachment C);
o Minute Paper {Attachment D); and
e Explanatory Statement {Attachment E).

Consultation — internal/exiernal
16. Onshore Protection Branch, Legal Framework Branch.
Client service implications

17. Non-IMA applicants who currently have visa processing on hold as a result of the ‘cap’
wilt be able to have their visas processed and granted where applicable, should the cap
be lifted or increased ance the Regulation is made.

Financial/systerns/legislation implications

18. As the department is funded by application finalisation for visa processing, changes to
the regulations which permit finalisation of the onhand IMA caseload will ensure the
department is financially acquitted for the output it achieves this program year. This
wilf reduce the need for rework and storage of applications pending Act changes slatad
for next program year,

19. There may be an increase in Refugee Review Tribunal applications if IMAs are refused a
PPV when they would otherwise have been granted a TPV,

20. There are no systems implications associated with this change.
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Attachments

Attachment A Letter to the Prime Minister seeking policy approval

Attachmient B Migration Amendment (Unauthorised Maritime Arrival) Regulation 2013

Sensitive: Legal

Attachiment €  Explanatory Memorandum

Attachment D  Minute Paper

Attachment € Explanatory Statement (including Statement of Compatibility with Human

Rights)
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The Han beot! Morvisen MEP
Mirmster G Bramgration and Porder Proteciinn

The Han Tony Abbott MP
Prime Minister
Parliument House
CANBERRA ACT 20060

Pear Primie Mimster

Amendments to the Migrafion Regulations 1994

Fam writing to seeh vour policy approsal to amend the Migraiion Regiduiions 1994 (the Regalations)
to enswre that a Subelass 866 (Protection) visa (Protection visa) cannot be granted to an Unauthorised
Martime Arrival (UMA) or Unauthorised Adr Arvival (UAA). This would be achicved by changing
the time of devision eriteria of that visa subelass.

1o fegiskutive instrument is disallowed. the Legislative sormments e 2003 prevents the invoduction
of any legislative instrument that is the same in substanee as the mstrument that had been disatlowed
within six months after the day of disallowance. For this reason | propose instead o proceed with the
muore contained amendment to the Regulations that would ensure that no further Protection visas will
be grimted to UM As and UAAs.

=

Fhis regulition amendment vl also allow me to Wit the
current cap on Protection visa grantsoand to continte (o be able to grant permanent protection visas o
pon-1MAs

The Offiee of Best Practice Regulation has been consutied on this amendment and they have advised
that no Regulation Inipact Statement is required.

Phank you for considering this proposal, The contact offiver immy Department is |8 22(1)(@)(ii)
Dircetor, Protection and Humanitarian Policy Seetion, frregular Migration and Protection Policy
Branch, who can be contacted on

Yours stneerely

The fon Seott Morrison MP

Minister for Immigration and Border Protection
S 2013

Paptimment Hosse Canborin AU T 20600 Pelophane (02 A7 77 958560 bas ti2y o273 1
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Migration Amendment (Unauthorised
Maritime Arrival) Regulation 2013

Select Legislative Instrument No. , 2013

I, Quentin Bryce AC CVO, Governor-General of the Commonwealth of
Australia, acting with the advice of the Federal Executive Council, make
the following regulation under the Migrarion Act 1938,

Dated 2013

Quentin Bryce
Governor-General
By Her Excellency’s Command

Scott Morrison
Minister for Immigration and Border Protection

OPCH0354 - 83
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1 Name of regulation

This regulation is the Migration Amendment (Unauthorised
Mavritime Arrival) Regulation 2013.

2 Commencement

This regulation commences on 14 December 2013.

3 Authority

This regulation is made under the Migration Act 1958.

4 Schedule(s)

Each instrument that is specified in a Schedule to this instrument is
amended or repealed as set out in the applicable items in the
Schedule concerned, and any other item in a Schedule to this
instrument has effect according to its terms,

No. 2013 Migration Amendient (Unauthorised Maritime Arrival) ]
Reguiation 2013

OPCG0354- B
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Schedule 1 Amendments

Schedule 1—Amendments

Migration Regulations 1994

1 After clause 866.221 of Schedule 2
Insert:

866.222

The applicant:

(a) held a visa that was in effect on the applicant’s last entry into
Australia; and

(b) is not an unauthorised maritime arrival; and

(c) was immigration cleared on the applicant’s last entry into
Australia,

2 Atthe end of Schedule 13
Add;

Part 26—Amendments made by the Migration
Amendment (Unaunthorised Maritime
Arxrival) Regulation 2013

2601 Operation of Schedule 1

The amendments of these Regulations made by Schedule 1 to the
Migration Amendment (Unauthorised Maritime Arrival)
Regulation 2013 apply in relation to an application for a visa:
(a) made, but not finally determined, before 14 December 2013;
or

(b) made on or after 14 December 2013.

2 Migration Amendment (Unauthorised Maritime Arrival) No, 2013
Regulation 2013

OPC60354 - B
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EXPLANATORY MEMORANDUM

Minute No. 30 01 2013 - Minister for Immigration and Border Protection

Subject - Migraden Aot 1958

Mioration Amendment (Unauthorised Maritime Arrival)
Resnlation 2001 3

Suhsection S04(1) of the Aigration At 1938 Cthe Act’) provides, in part. that the
Governor-General may make regulations, not inconsistent with the Act. preseribing all
matters which by the Act are required or permitied 1o be preseribed, or which are
necessary ar convenient to be preseribed for carrying out or giving effect o the Act,

o addition. regulations may be made pursuant to the provisions of the Act in
Allachment A.

On 2 December 2013, the Aligration Amendment (Tempaorary Profection Fisa)
Regulation 2013 was disallowed by the Senate. This Regulation reintroduced Subclass
785 (Temporary Protection) visas and stipulated that they would be the only type of
profection visa available to people who arrive in Australia via unauthorised maritime
means. 1 continues to be the Government's intention to ensure that persons who avrive
in Australia without visas are not to be granted permanent pratection via a Subcelass
860 (Protection) visa (‘Protection visa'y in Australia. Given the disallowance ol the
Migration Anendment (Temporary Protection Vise) Regulation 2013, Protection visas
could again be granted to both people who arrived in Australia with visas and people
who arrived in Australia without visas.

As such. w implement the Government's policy intention, the purpose of the
Mivrarien Amendment (Unauthorised Maritinee Areival) Reswdation 2013 (*the
proposed Regulation™) is to amend the Migration Reauderions 1994 (the Principal
Regulations™) to introduce a new visa eriterion so that a Protection visa can only to he
arimted o person whee

- held a visa that was in elfeet on therr lastentry into Australiaz and AN

- s nolan unauthorised marithue arrivals and g

- was immigration cleared on the applicant’s last entry into Australia. —
e

An Cunauthorised maritime arrival” is defined in section 3AA ol the Act 1o be a person O
who: <
c

- entered Austrabio by sea at un excised offshore place atany time after the O

excision time for that place or at any other place at any time on ar alter the
commencenient of the seetion: and

- became an unlawdul non-citizen because of (hat entry: and

- s not an excluded maritime arvival,

Details of the proposed Regulation are set out in Altachment B.

od by DIBP under the
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The Act specifies no conditions that need to he sutistied hefore ihe power to make the
proposed Regulation may be exereised.

The proposed Regulation would be a fegislative instrment for the purposes of the
Legislaiive nstrigrents Aci 2003,

The proposed Regulation swould commence on the day after the proposed Regulation
is registered.

Lhe Minute recommiends that the Regulation be made in the torm proposed.,

Authority: Subsection 304t 1) of the
Mioration et 1938

23

&leased by DIBP under the
Freedom of Information Act 1982




",

AT,

ATFACHMENT A

AUTHORISING PROVISIONS

Subscction SO4(1) of the Migrasion Act 1938 (*the Act’) provides. in part. that the
Governor-General may make regulations, not inconsistent with the Act, preseribing ail
muatters which by the Act are required or permitted to be preseribed, or which are
pecessary or convenient (o be preseribed for canving out or giving eflect to the Act.

In addition. the following provisions may apply:

@

subsection 31(3). which provides that regulations may preseribe criteria for a
vistor visas of a speeified class (which, without limiting the generality of this
subsection, may be a class provided for by section 32, 36, 37, 37A or 388 but
not section 33, 34, 35,38 or 38AR

subsection 314, which provides that the regulations may prescribe whether
visas of a class are visas to travel o and enter Australia, or to remain in
Australia. or both:

sihseetion 36(1 ), which provides that there is a class of visas to be known as
profection visas:

subsection 4OCT 1 which provides that the regulations may provide that visa or
visas ol speeilicd class may only be granted in specified circumstances: and

subsection <0(2). which provides that. without imiting subseetion 40(1). the
circumstances may be, or may melude that when the person is granted the visa,
the person:

o s outside Austraba; or

o s in immigration clearance: or

o has been refused immigration clearance and has not subsequently been
mmigration cleared: or

o isin the migration zone and. on fast entering Australia:

= was immigration cleared; or
¢ bypassed immigration clearance and had not subscquently been
immigration cleared:

24
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ATTACHMENT B

Details of the proposed Micration Amendment (Enauihorised Maritime Areival)
Regulation 2013

ame of Regulation

This section would provide that the Regulation is the Adigraiion Lmendiment
(Cnautiiorised Mapitiowe Arvival) Regulation 2073 (*the proposed Regulation™),

Section 2 - Conunencement

This section would provide that the proposed Regulation commences on
14 Decerber 2013,

The purpose of this section is to provide for when the amendments made by the proposed
Regulation would commencee.

Seetion 3 Authority

I'his seetion would provide that this proposed Regulation is made under the Migration
Aet [958 (Cthe Act'),

[he purpose of this section is to set out the Act under which the proposed Regulation
would be made.

Secuon 4 - Schedule(s)

[his section would provide that cach instrument that is specified ina Schedule to this
instrument 1s amended or repealed as set out in the applicable items in the Schedule
concerned. and any other item in a Schedule to this instrument has efTeet according to
its {erms.

I he purpose of this section is o provide Tor how the amendments i this preposed
Regulation would aperate.

seheduje |- Amendents

ltem 1 Alter clause 866,221

This item would insert new chse 866,222 after clause 866,221 in Schedule 2. which
would introduce new eriterta that all applicants for a Subclass 806 (Protection) visa
(*Protection visa™) must satisty at the tme ol decision.

New clause 866.222 would provide that. to meel this eriterion. the applicant:
o held a visa in effect on the applicant’s last enfry into Australiaz and

@ is not an unauthorised maritime arvival: and
o was immigration cleared on the applicant’s last entry into Australia,

358d by DIBP under the
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Phe effect of this clause would be to ensure that only applicants who were not
unauthorised maritime arrivals, held a visa that was in effect on their tast entry into
Australia and were immigration cleared on their [ast entry into Australia. would be
eligible for the grant of a Protection visa.

The purpose of this amendment is o implement the Government's policy intention fo
ensure (that unauthorised maritime arrivals, people who did not hold a visa that was in
effect on their fast entry into Australia and were not immigration cleared on their last
entry into Australia would not be granted pernranent protection through the grant ol'a
Pratection visa in Australia.

ftem 2 - Althe end of Schedule 13

Phis amendment would add new Part 26 - Alarendnicats made by the Misraiion
Amendhient (Unauthorised Maritinee reival) Resadation 2013,

The tite of new item 2601 would be ~Operation of Schedule ', This item would
provide that the amendments of these Regulations made by Sehedule 1 to the
Vigration Amendmeat (Unanthorised dMaritime Aveival) Regubaiion 20103 apply in
relation to an application [or a visa:

- made, but not finally determined. betore the day on swhich that regulation
COMMenees: or
- made on or after that day.

The purpose of item 2601 is to clarily o wham the amendments proposed in this Regulation
would apply.

gt
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MINISTER FOR IMMIGRATION AND BORDER PROTECTION

Departmental No. 30
Executive Council Meeting

NOU e

Approved in Counceil

Quentin Bryce
Governor-General

Filed in the Records ol the Couneil

Secretary to the Fxeeutive Council

Minute Paper for the Executive Council

Subject

Migration Act 1958

Migration Amendment (Unauthorised Maritime Arrival)
Regulution 2013

Recommended for the approval of Her Excellency (he
Governor-General in Council that she make a
Regulation in the attached form.

Scott Morrison
Minister for Immigration and
Border Protection

Released by DIBP under the R G
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EXPLANATORY STATEMENT

Select Legislative Instrument 2013 No.

Issued by the Minister for Immigration and Border Protection
Migration Act 1958

Migration Amendment (Unauthorised Maritime Arrival)
Regulation 2013

Subsection 504(1) of the Migration Act 1958 (‘the Act’) provides, in part, that the
Governor-General may make regulations, not inconsistent with the Act, prescribing all
matters which by the Act are required or permitted to be prescribed, or which are
necessary or convenient to be prescribed for carrying out or giving effect to the Act.

In addition, regulations may be made pursuant to the provisions of the Act in
Attachment A.

On 2 December 2013, the Migration Amendment (Temporary Protection Visa)
Regulation 2013 was disallowed by the Senate. This Regulation reinfroduced Subclass
785 (Temporary Protection) visas and stipulated that they would be the only type of
protection visa available to people who arrive in Australia via unauthorised maritime
means. [t continues to be the Government’s intention to ensure that persons who arrive
in Australia without visas are not to be granted permanent protection via a Subclass
866 (Protection) visa (‘Protection visa’) in Australia. Given the disallowance of the
Migration Amendment (Temporary Protection Visa) Regulation 2013, Protection visas
could again be granted to both people who arrived in Australia with visas and people
who arrived in Australia without visas,

As such, to implement the Government’s policy intention, the purpose of the
Migration Amendment (Unauthorised Maritime Arrival) Regulation 2013 (‘the
Amendment Regulation’) is to amend the Migration Regulations 1994 (‘the Principal
Regulations) to infroduce a new visa criterion so that a Protection visa can only to be
granted to a person who:

- held a visa that was in effect on their last entry into Australia; and
- is not an unauthorised maritime arrival; and '
- was immigration cleared on the applicant’s last entry into Australia.

An ‘unauthorised maritime arrival’ is defined in section SAA of the Act o be a person
who:

- entered Australia by sea at an excised offshore place at any time after the
excision time for that place or at any other place at any time on or after the
commencement of the section; and

- became an unlawful non-citizen because of that entry; and

- is not an excluded maritime arrival.

28
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A Statement of Compatibility with Human Rights has been completed for the Regulation, in
accordance with the Human Rights (Parficanentary Scrutiny) Act 2011, The Statement’s
overall assessment is that the measures in the Regulation are compatible with human rights
as the Regulation does not raise any hwman rights issues. A copy of the Statement is at
Attaclhment B.

Details of the Amendment Regulation are set out in Attachment C.
The Amendment Regulation commences on 14 Decemnber 2013.

The Office of Best Practice Regulation (‘the OBPR’) has been consuited in relation to
amendments made by the Amendment Regulation. The OBPR considers that the
amendments do not have a regulatory impact on the business or not-for-profit sector and, as
such, no Regulatory Impact Statement is required.

Consultation for this Instrument has not oceurred. The Legislative Instruments Act 2003
provides that consultation may be unnecessary or inappropriate where an instrument is
required as a matter of urgency. This Instrument is considered urgent as it is a priority of the
Government and supports the implementation of a Government commitment.

The Act specities no conditions that need to be satisfied before the power to make the
Amendment Regulation may be exercised.

The Amendment Regulation is a legislative instrument for the purposes of the
Legislative Instruments Act 2003.

R 4 4 4 4, T A S ARk L 8 8 .3 4 NP WA 1 R 5, TS PR Bt A 2 1 T A e T €
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ATTACHMENT A

AUTHORISING PROVISIONS

Subsection 504(1) of the Migration Act 1958 (*the Act’) provides, in partt, that the

Governor-General may malke regulations, not inconsistent with the Act, prescribing all

matters which by the Act are required or permitted to be prescribed, or which are
necessary or convenient to be prescribed for carrying out or giving effect to the Act.

In addition, the following provisions may apply:

o subsection 31(3), which provides that regnlations may prescribe criteria for a
visa or visas of a specified class (which, without limiting the generality of this
subsection, may be a class provided for by section 32, 36, 37, 37A or 38B but
not section 33, 34, 35, 38 or 38A);

o subsection 31(4), which provides that the regulations may prescribe whether
visas of a class are visas to travel to and enter Australia, or to remain in
Ausfralia, or both;

o subsection 36(1), which provides that there is a class of visas to be known as
protection visas;

o subsection 40(1), which provides that the regulations may provide that visa or
visas of specified class may only be granted in specified circumstances; and

o subsection 40(2), which provides that, without limiting subsection 40(1), the

circumstances may be, or may include that when the person is granted the visa,

the person:

o
Q
O

is outside Australia; or

Is in immigration clearance; or

has been refused immigration clearance and has not subsequently been
immigration cleared; or

is in the migration zone and, on last entering Australia:

s was immigration cleared; or
= bypassed immigration clearance and had not subsequently been
immigration cleared.
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Attachment B

Statement of Compatibility with Human Rights

Prepared in accordance with Part 3 of the Fluman Rights (Parliamentary Scrutiny)
Act 2011

Migration Amendment (Unauthorised Maritime Arrival) Regulation 2013

This Legislative Instrument is compatible with the human rights and freedoms
recognised or declared in the international instruments listed in section 3 of the
Human Rights (Parliamentary Scruting) Act 201 1.

Overview of the Legislative Instrument

This Legislative Instrument seeks fo amend Schedule 2 of the Migration Regulations
1994 (the Regulations) o ensure that a Protection visa (Class XA) (a permanent
protection visa) cannot be granted to an Unauthorised Maritime Arrival (UMA) or
Unauthorised Air Arrival (UAA) by changing the time of decision criteria of that visa
class. For the purposes of this Statement of Compatibility, a UAA is defined as a
person who arived by air without a valid visa and sought Australia’s protection prior
to being immigration cleared.

As a result of these amendments all Protection visa applications will be assessed
however those applications made by UMAs and UAAs which are found to engage
Australia’s non-refoulement obligations will no longer be eligible for a grant of a
Protection visa. It is the Government’s intention to ensure that any non-refoulement
obligations relating to these arrivals are met in other ways. Australia’s non-
refoulement obligations will not be removed in breach of those obligations.

The form of administrative arrangements in place to support Australia meeting its non
refoulement obligations is a matter for the Government. It is expected that UMAs
and UAAs who are found to engage Australia’s protection obligations but who are
affected by these amendments will continue to hold a Bridging visa with the same
work rights and travel conditions that they currently hold.

Human rights implications

This amendment has been assessed against the seven core human rights treaties. The
amendment engages the following human rights.

Non-refoulement

31
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Article 3 of the Convention Against Torture and Other Cruel. Inhuman and Degrading
Treatment or Punishment (CAT) — prohibition against return to forture

Article 3 of the CAT states the following:

No State party shall expel, return (“refouler™) or extradite a person to another Stute
where there are substantial grounds for believing that he would be in danger of being
subjected to torture.

Articles 6 and 7 of the Intermational Covenant on Civil and Political Rights - arbitrary

deprivation of life and prohibition on torture and cruel. inhuman or degrading
treatment or punishment

Articles 6 and 7 of the ICCPR also impose on Australia an implied non-refoulement
obligation. Article 6 of the ICCPR states that:

Every human being has the inherent right to life. This right shall be protected
by law. No one shall be arbitrarily deprived of his life.

Article 7 of the ICCPR states the following:

No one shall be subjected to torture or to cruel, infwonan or degrading
treatinent or punishunent, In particular, no one shall be subjected without his
firee consent (o medical or scientific experimentation.

The amendment does not substantively alter the rights and interests of persons whom
this amendment would affect as all of Australia’s non-refoulement obligations will be
assessed, ensuring that no person who engages non-refoulement obligations will be
returned to the country from which they have sought protection. The form of
administrative arrangements in place to support Ausiralia meeting its non-refoulement
obligations is a matter for the Government.

Non-discrimination

Article 26 of the International Covenant on Civil and Political Rights of the ICCPR
provides that;

All persons are equal before the law and are entitled without any
diserimination to the equal protection of the lenw. In this respect, the law shall
prohibit any discrimination and guarantee to all persons equal and effective
proltection against discriminalion on any ground such as race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.

Under General Comment 18, the UN Human Rights Commitlee stated:

‘the Commiitee observes that not every differentiation of ireaiment will
constitute discrimination, if the criteria for such differentiation are reasonable
2
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and objective and if the aim is to achieve a purpose which is legitimate under

the Covenant’

The UN Human Rights Committee has recognised in the ICCPR context that “The
Covenant does not recognize the right of aliens to enter or reside in the territory of a
State party. It is in principle a matter for the State to decide who it will admit to its
territory {...] Consent for eniry may be given subject to conditions relating, for
example, to movement, residence and employment” (CCPR General Comment 15, 11
April 1986).To the extent that the amendment constitutes differential treatment, this
treatment is based on reasonable and objective criteria and is aimed at a legitimate
purpose, being the need to maintaining the integrity of Australia’s migration system
and protecting the national interest.

Riohts of the Child

Article 3 of the Convention on the Rights of the Child (CRC) state that:

In all actions concerning children, whether undertalken by public or private
social welfare institutions, courts of law, admministrative authorities or
legislative bodies, the best inferests of the child shall be a primary
consideration.

However, other considerations may also be primary considerations. While it may be
in the best interests of unaccompanied minors (UAMs) to be reunited with their
family, it is clearly not in the best interest of a minor, to be placed in the hands of
people smugglers to take the dangerouns journey by boat to Australia.

The decision to amend the Regulations to ensure that UAMs who or UMAs or UAAs
are not eligible for a permanent Protection visa was made to discourage minors from
taking potentially life threatening avenues to achieve resettlement for their families in
Australia. This goal is also a primary consideration, in addition to the need to
maintain the integrity of Australia’s migration system and protect the national
interest. The Australian Government considers that on balance these and other
primary considerations outweigh the best interests of the child. Therefore, the
Australian Government considers that this Legislative Instrument is consistent with
Article 3 of the CRC.

Conclusion

The Regulation amendment is compatible with human rights because it is consistent
with Australia’s human rights obligations and (o the extent that it may also limit
human rights, those limitations are reasonable, necessary and proportionate.

The Hon. Scott Morrison, Minister for Immigration and Border Protection
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ATTACHMENT C

Details of the Migration Amendment (Unauthorised Maritime Arvival) Regulation
2013

Section I — Namne of Regulation

This section provides that the Regulation is the Migration Amendment (Unauthorised
Maritime Arrival) Regulation 2013 (‘the Amendment Regulation’).

Section 2 — Commencement

This section provides that the Amendment Regulation commences on 14 December
2013.

The purpose of this section is to provide for when the amendments made by the
Amendment Regulation commence,

Section 3 — Authority

This section provides that this Amendment Regulation is made under the Migration
Act 1958 (“the Act’).

The purpose of this section is to set out the Act under which the Amendment
Regulation is made.

Section 4 —~ Schedule(s)

This section provides that each instrument that is specified in a Schedule to this
instrument is amended or repealed as set out in the applicable items in the Schedule
concerned, and any other item in a Schedule to this instrument has effect according to
ifs terms.

The purpose of this section is to provide for how the amendments in this Amendment
Regulation operate.

Schedule 1 - Amendments

[tem 1 — After clause 866.221

This item inserts new clause 866.222 after clause 866.221 in Schedule 2, which
introduces new criteria that all applicants for a Subclass 866 (Protection) visa
(‘Protection visa’) must satisfy at the time of decision.

New clause 8606.222 provides that, to meet this criterion, the applicant:

o held a visa in effect on the applicant’s last entry into Australia; and
o is not an unauthorised maritime airival; and ‘
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o was immigration cleared on the applicant’s last entry into Australia.

The effect of this clause is to ensure that only applicants who were not unauthorised
maritime arrivals, held a visa that was in effect on their last entry into Australia and
were immigration cleared on their last entry into Australia, are eligible for the grant of
a Protection visa,

The purpose of this amendment is to implement the Government’s policy intention to
ensure that unauthorised maritime arrivals, people who did not hold a visa that was in
effect on their last entry into Australia and were not immigration cleared on their last
enfry into Australia will not be granted permanent protection through the grant of a
Protection visa in Australia.

[tem 2 — At the end of Schedule 13

This amendment adds new Pait 26 — Amendments made by the Migration Amendment
(Unauthorised Maritime Arrival) Regulation 2013.

The title of new item 2601 is ‘Operation of Schedule 1°, This itemn provides that the
amendments of these Amendment Regulations made by Schedule | to the Migration
Amendment (Unauthorised Maritime Arrival) Regulation 2013 apply in relation to an
application for a visa:

- made, but not finally determined, before the day on which that regulation
COIMIMENCEs; or
- made on or after that day.

The purpose of item 2601 is to clarify to whom the amendments in this Amendment
Regulation applies.

35

Released by DIBP under the

Freedom of Information Act 1982




Subclass 449 - Humanitarian Stay (Temporary)

Subclass 449 - Humanitarian Stay (Temporary)

449.1  Interpretation

Note  No interpretation provisions specific to this Part.

449.2 Primary criteria

Note  The primary criteria must be satisfied by at least 1  member of a family unit. Other members of the

family unit, or members of the immediate family of a person, who are applicants for a visa of this subclass need

satisfy only the secondary criteria.

449.21  [No criteria to be satisfied at time of application]

449.22  Criteria to be satisfied at time of decision

449.221

(1)

ey

(@)

The applicant meets the requirements of subclause (2) or (3).

The applicant meets the requirements of this subclause if:

the applicant has been displaced from his or her place of residence, and:

(iy  cannot reasonably return to that place of residence; and

(ii) is in grave fear of his or her personal safety because of the circumstances in which,
or reasons why, he or she was displaced from that place of residence; or

(b)  the applicant has not been displaced from his or her place of residence, but:

(i)  there is a strong likelihood that the applicant will be displaced from that place of
residence; and

(i)  the applicant is in grave fear of his or her personal safety because of the
circumstances in which, or reasons why, the applicant may be displaced from that place of
residence.

(3)  The applicant meets the requirements of this subclause if the applicant:

(@)  isamember of the immediate family of a holder of a Subclass 449 visa ("the visa
holder"); and

(b)  was a member of the visa holder's immediate family when the visa holder was first
granted a Subclass 449 visa.

Back to top

Page 1 of¢
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Subclass 449 - Humanitarian Stay (Temporary) Page 2 of 4,

449.3

Note

{449.222 omitted by SR 1999, 198 with effect from 8/09/1999 - LEGEND note)

449.223

Grant of the visa would not result in either:

(@)  the number of Subclass 449 visas granted ina  financial year exceeding the maximum
number of Subclass 449 visas, as determined by Gazette Notice, that may be granted in that
financial year; or

(b)  the number of visas of particular classes, including Subclass 449, granted in a financial
year exceeding the maximum number of visas of those classes, as determined by Gazette
Notice, that may be granted in that financial year.

449.224

(1)  The applicant satisfies public interest criteria 4002 and 4003A.

(2)  The applicant satisfies public interest criterion 4007,  unless the Minister is satisfied
that it would be unreasonable to require the person to undergo assessment in relation to that
criterion.

Secondary criteria

These criteria must be satisfied by applicants who are  members of the family unit, or members of the

immediate family, of a person who satisfies the primary criteria.

449.31  [No criteria to be satisfied at time of application]

449.32  Criteria to be satisfied at time of decision

| 449.321

The applicant:

(a) isa member of the family unit of a person who, having met the requirements of
subclause 449.221(2), is the holder of a Subclass 449 visa; or

(b)  is a member of the immediate family of a person who, having met the requirements of
subclause 449.221(3), is the holder of a Subclass 449 visa.

449.322

(1)  The applicant satisfies public interest criteria 4002 and 4003A.

(2)  The applicant satisfies public interest criterion 4007,  unless the Minister is satisfiegack to top
that it would be unreasonable to require the person to undergo assessment in relation to that
criterion,
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Subclass 449 - Humanitarian Stay (Temporary) Page 3 ofz4

449.323

If the applicant has not turned 18, public interest criteria 4017 and 4018 are satisfied in relation
to the applicant.

449.4 Circumstances applicable to grant
449.411

If the application is made outside Australia, the applicant must be outside Australia at the time of
grant.

449.412
If the application is made  in Australia, the applicant must be  in Australia at the time of grant.

449.5 When visa is in effect

[s5 of the Migration Act defines enter, enter Australia, entered, and entry , leave Australia and remain in Australia
- see also s4 (object of the Act) and s6 (effect of limited meaning of certain expressions) - LEGEND note]

449.511

Temporary visa permitting the holder to travel to, enter and remain in Australia until a date
specified by the Minister.

449.6 Conditions
449.611
Condition 8506.
449.612
Condition 8101 or 8104 may be imposed.
449.612A
Condition 8303 may be imposed.
449.613

If the Minister is satisfied that it would be unreasonable to require an applicant to undergo
assessment in relation to criterion 4007, condition 8529.
Back to top

Note  See subclauses 449.224(2) and 449.322(2)
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Subclass 449 - Humanitarian Stay (Temporary) Page 4 of 4

[449.7 Way of giving evidence - 449.711 and 449.712 - omitted by SLI 2012, 256 with
effect on and from 24/11/2012 - LEGEND note]
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Back to top
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Subclass 786 - Temporary (Humanitarian Concern) Page 1 of)3

Subclass 786 - Temporary (Humanitarian Concern)

786.1 Interpretation

Note  No interpretation provisions specific to this Part.

786.2 Primary criteria

Note  All applicants must satisfy the primary criteria.
786.21  Criteria to be satisfied at time of application
786.211
The applicant is the holder of a Temporary Safe Haven (Class UJ) visa.
786.22  Criteria to be satisfied at time of decision
786.221

The Minister is satisfied that, for reasons of humanitarian concern, the applicant should be
permitted to remain in Australia for a further period.

[sS of the Migration Act defines enter, enter Australia, entered, and entry , leave Australia and
remain in Australia - see also s4 (object of the Act) and s6 (effect of limited meaning of certain
expressions) - LEGEND note]

786.222

The applicant has undergone a medical examination carried out by any of the following (a
relevant medical practitioner):

Back to top

(@) a Medical Officer of the Commonwealth;
(b)  amedical practitioner approved by the Minister for the purposes of this paragraph;
(¢}  a medical practitioner employed by an organisation approved by the Minister for the
purposes of this paragraph.

786.223
(1)  Subject to subclause (2), the applicant has undergone a chest x-ray examination
conducted by a medical practitioner who is qualified as a radiologist  in Australia.
(2)  Subclause (1) does not apply to an applicant if the applicant:
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Subclass 786 - Temporary (Humanitarian Concern) Page 2 of43

(@) isunder 11 years of age and is not a person in respect of whom a Commonwealth
Medical Officer has requested such an examination; or

(b)  isa person:
(i)  who is confirmed by a Commonwealth Medical Officer to be pregnant; and

(i)  who has been examined for tuberculosis by a chest clinic officer employed by a
health authority of a State or Territory; and

(i) who has signed an undertaking to place herself under the professional supervision
of a health authority in a State or Territory and to undergo any necessary treatment; and

(iv)  who the Minister is satisfied should not be required to undergo a chest x-ray
examination at this time.

786.224

The applicant satisfies public interest criterion 4001 or, if the applicant is unable to satisfy that
criterion because the appropriate inquiries have not been completed, the applicant declares in
writing, to the satisfaction of the Minister, that the applicant:

(a)  does not have a criminal record; and
(b) is not a terrorist; and
(© has not engaged in crimes against humanity or war crimes; and

(d)  will assist Immigration by attempting to obtain any relevant records relating to the
applicant.

786.225
The applicant satisfies public interest criteria 4002 and 4003A.

786.3 Secondary criteria

Note  All applicants must satisfy the primary criteria,
726.4 Circumstances anplicable to grant
786.411
The applicant must be  in Australia.

Back to top
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Subclass 786 - Temporary (Humanitarian Concern) Page 3 of3

786.5 When visa is in effect

[s5 of the Migration Act defines enter, enter Australia, entered, and entry , leave Australia and remain in Australia

- see also s4 (object of the Act) and s6 (effect of limited meaning of certain expressions) - LEGEND note]
786.511
Temporary visa permitting the holder to remain in, but not re-enter, Australia until the earlier of:
(a)  the end of 36 months from the date of grant of the visa; and

(b) the end of any shorter period determined in writing by the Minister from the date of
grant of the visa.

786.6 Conditions
786.611

The holder must notify Immigration of any change in the holder’s address at least 2 working days
before the change.

786.612

The holder must not become involved in any disruptive activity, or violence, that may be a threat to
the welfare of the Australian community or a group in the Australian community.

[786.7 Way of giving evidence - 786.711 and 786.712 - omitted by SLI 2012, 256 with
effect on and from 24/11/2012 - LEGEND note]
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Key Issues

1. Inrecent years, in response to increasing pressure on detention centre capacities, Bridging E
(subclass 050) visas (BVEs) have been used to release some illegal maritime arrivals (IMAs) into
the community while awaiting assessment of their claims for protection. These releases were
made after initial health, identity and security checks had been undertaken, and relied on the
Minister’s personal, non-compellable power under section 195A of the Migration Act 1958 (the
Act) to grant a visa to a person in immigration detention.

2. Your personal intervention is required to grant a visa to an IMA as migration legislation
operates on the basis that most IMAs should remain in detention until they are either granted a
substantive visa or they are removed from Australia. The release mechanisms used are
administratively and logistically cumbersome, particularly as the intention for many of these
IMAs has been to apply legislative barriers to control access to Protection visas or other
substantive visas after they are released on BVEs. s 47C(1)

s47C(1)

Permission to work

4, Government policy is that IMA BVE holders should not have permission to work. Under the
previous Government’s policies, IMAs who arrived on or after 13 August 2012 already have a ‘no
work’ condition on their BVEs, but earlier IMAs do not (giving them permission to work). In some
cases entitlement to permission to work is determined by regulations which are binding on the
department and on you, even when you personally grant a visa under section 195A. In most
cases, especially where you are using a personal power to grant a BVE, you can withhold
permission to work. However, where the department is to grant visas, and where an IMA is able
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to lodge a Temporary Protection visa (TPV) application, there are some opportunities for them to
seek permission to work.

s 47C(1)

6. For IMAs who already have permission to work attached to their BVE, there is no way to
lawfully impose a ‘no work’ condition while that visa remains valid. it is not possible to cancel a
BVE in order to change the holder’s visa conditions because visas can only be cancelled on
prescribed grounds. IMAs currently holding permission to work will therefore continue to have
permission to work until their current BVE ceases (either because it ceases at a date set at time
of grant or because a ceasing event, such as the final determination of a Protection visa
application, occurs).

Future management of grants of BVEs to IMAs in the community

7. IMAs are generally subject to a legislative bar at section 46A of the Act, preventing them from
making valid applications for any visas (although other bars and restrictions may apply).*
However, this bar does not apply when an IMA is lawful, including when they hold a BVE. The
section 46A bar may be lifted by the Minister personally for a specific visa class and, once lifted,
does not apply for that visa class again.

8. In order to prevent IMAs from lodging visa applications, the large majority of IMAs, those
who arrived on and from 13 August 2012, were granted a short-term Humanitarian Stay
(Temporary) visa (HSTV) at the same time as their initial BVE. The HSTV applies a bar (under
section 91K of the Act) which prevents the recipient from lodging a valid visa application or from
being granted a further visa by the department, even if the person is lawful. If a client becomes
unlawful then the section 46A bar will operate in addition to the section 91K bar.

9. Grants of BVEs to IMAs in the community, regardless of cohort, were managed by waiting
until they became unlawful, re-detaining them in a departmental office and coordinating this
with the real-time use of the Minister’s section 195A personal power to grant a further BVE. This
process proved unsustainable as numbers of IMAs increased.

10. More recently, a process which does not rely on the re-detention of IMAs has been used to
manage further grants of BVEs to these IMAs. A Ministerial power (section 91L of the Act) can
lift the HSTV bar for a period of seven working days from the time, during which time the
department can grant a further BVE, provided the section 46A bar is also lifted in respect of
BVEs. This process can handle large numbers of cases in batches but does involve some risk that
IMAs will make applications for other visas, such as for TPVs, during the seven days the HSTV bar

! Before strengthened excision arrangements came into effect on 1 June 2013, IMAs who arrived directly to the
mainland were not subject to this bar.
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remains lifted. This is because the section 91K bar can be only lifted in relation to all visa
applications. This will only be a risk if section 46A also does not apply, either in that part of the
seven day period after grant of the BVE where the person is lawful or in the rare instances where
the section 46A bar has previously been lifted in respect of Protection visas.
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Background

21. The BVE is a core tool used by Compliance officers to manage clients in the community who
would otherwise be subject to immigration detention. The visa is used for a broad range of
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clients, the majority of whom have become unlawful since arriving lawfully in Australia. One of
the risks of making changes to BVEs is that it may have unintended consequences on the ability
to manage the non-IMA cohort in the community.

Consultation — internal/external

22. Compliance Status Resolution Branch, IMA BVE Programme Branch, Complex Cases and
Portal Support Branch, Legal and Assurance Division, Risk Fraud and Integrity Division, Status
Resolution Services Division, Refugee, Humanitarian and International Policy Division, Borders,
Refugees and Onshore Services Division and Financial Strategy and Services Division.

Client service implications

23. The management framework for IMAs on BVEs is complex and has undergone significant
changes since IMAs were first released on BVEs in November 2011. Any further changes are
likely to add to the complexity of the framework, and there are likely to be difficulties associated
with communicating these changes to affected IMAs, to relevant stakeholders and to the

Australian public generally. |11 SATO)
-
-

Proposed Regulation amendments

Proposed amendments to the Act

For Official Use Only
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Financial/systems/legislation implications

27. The proposals outlined in this submission would require changes to the Act and the
Regulations, which will require legislation and drafting resources. The changes will also have
systems implications which, if you agree to the proposed amendments, will be assessed in
further detail as part of the legislative drafting process.

28. A number of proposals have been put to you in this and other submissions which will have a
significant unfunded impact on compliance resources. The proposals will also have financial
implications. The extent of these implications will be assessed in greater detail once you have
indicated which proposals should be progressed.

29. In the long-term the proposed Act changes may result in cost savings associated with more
efficient arrangements to manage BVE grants to IMAs.

Attachments

Attachment A  Historical and current arrangements for managing BVE grants to IMAs in the
community

AttachmentB  Summary of proposed amendments

Authorising Officer

s 22(1)(a)(ii)

A/g FAS Compliance and Case Resolution Division

ZYu ) 23
|_Ph:s 22(1)(a)(ii)

Contact Officer | g 22(1)(a)(ii) ~ A/g FAS Compliance and Case Resolution Division, Ph: S 22(1)(a)(ii)
s 22(1)(a)(ii)

Through Deputy Secretary ‘ gg’ W‘ | g
/

cC Assistant Minister for immigration and Border Protection
Secretary
Deputy Secretaries
Chief Financial Officer
FAS Community Programmes and Children Division
FAS Legal and Assurance Division
FAS Refugee, Humanitarian and International Policy Division
FAS Status Resolution Services
AS Financial Strategy and Budgets
AS Compliance Status Resolution Branch
AS IMA BVE Programme Branch
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Attachment A

Historical and current arrangements for managing BVE grants to IMAs in the community

1) Non-statutory protection assessment process (approximately 1012 IMAs)

This applies to IMAs released from detention from November 2011 until the commencement of
statutory Protection visa processing (see below).

Visa grant/ re-grant arrangements:

IMAs were released through simultaneous grant of a short-term HSTV and a BVE for at
feast six months.

As a result of being granted a HSTV visa they are barred (by section 91K of the Act) from
lodging a valid visa application or from being granted a further visa by the department.
The Minister’s intervention is therefore required for each grant of a further BVE.

Grants of further BVEs to IMAs in the community, regardless of cohort, were managed by
waiting until groups of IMAs became unlawful, administratively re-detaining them in a
departmental office and coordinating this with the real time use of the Minister’s

section 195A personal power to grant a further BVE.

Because these IMAs were barred from making an application for a PV (and now a TPV)
their claims for protection have been assessed under a non-statutory assessment process.

Permission to work arrangements:

These IMAs were given permission to work on their original BVE and on subsequent BVEs
(all granted by the Minister using his personal powers).
s47C(1)

2) Statutory protection assessment process (approximately 3803 IMAs, excluding direct

arrivals)

This applies to IMAs who had a primary assessment interview on or after 24 March 2012, but
arrived before 13 August 2012.

Visa grant/ re-grant arrangements:

These IMAs were released into the community without a HSTV and were therefore not
subject to the section 91K bar.

Initially IMAs made an application for a Protection visa while in detention and the
Minister granted a BVE in association with that application.

From 11 October 2012 the Minister granted six week BVEs to IMAs so that they could
apply for Protection visas in the community, following release from detention.

To support these release arrangements amendments were made to the Regulations to
allow the Department to manage BVE grants to these IMAs (by making them ‘eligible non-
citizens’ under the Regulations and therefore eligible to apply for and be granted BVEs).

For Official Use Only
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However these regulations were disallowed in November 2012 and further grants of BVEs
require Ministerial intervention.

e BVEs granted to IMAs under the statutory protection assessment process are associated
with IMAs’ Protection visa applications and will not cease until that application is finally
determined.

Permission to work arrangements:

o These IMAs were released with permission to work and hold permission to work on the
BVE granted in association with their Protection visa.

e BVEs for these IMAs do not cease until final determination (post merits review) of their
associated PV application. The conditions of their BVEs, including permission to work, are
determined by the Regulations.

SO, permission to
work is determined by the Regulations for BVEs during judicial review of a refusal decision
and on BVEs granted in association with a request for Ministerial intervention.

- Legislative Instrument IMMI 12/114

The purpose of legislative instrument IMMI 12/114 was to make permission to work available to
IMAs who arrived before 13 August 2012 and were granted a BVE in association with a
Protection visa application. The instrument explicitly excludes IMAs who arrived as offshore
entry persons after 13 August 2012, and the ‘no work’ condition is therefore mandatory on BVEs
granted to these IMAs in association with a TPV application.

in its current form, the instrument requires a technical amendment to ensure its terminology
reflects changes made to the Act by the Migration Amendment (Unauthorised Maritime Arrivals
and Other Measures) Act 2013, including the introduction of the term ‘unauthorised maritime

arrival to replace ‘offshore entry person’. |11 SATOM)
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3) IMAs who arrived on and from 13 August 2012 (approximately 17 226 IMAs, excluding
direct arrivals)

Visa grant/ re-grant arrangements:

4) Direct arrivals (approximately 740 direct arrivals)

There is a small cohort of IMAs who arrived as non-offshore entry persons (that is, arrived
directly to the mainland) who have been granted BVEs with permission to work. | s47¢(1)

IMAs who arrived as offshore entry persons between 13 August 2012 and 19 July 2013
and were released into the community were simultaneously granted a short-term HSTV
and a BVE.

As a result of being granted a HSTV visa they are barred (by section 91K of the Act) from
lodging a valid visa application or from being granted a further visa by the department.
Grants of further BVEs to IMAs in the community, regardless of cohort, were managed by
waiting until groups of IMAs became unlawful, administratively re-detaining them in a
departmental office and coordinating this with the real time use of the Minister’s

section 195A personal power to grant a further BVE. This process proved unsustainable
as numbers of IMAs increased.

More recently, a process which does not rely on the re-detention of IMAs has been used
to manage further grants of BVEs to these IMAs. A Ministerial power (section 91L of the
Act) can lift the bar for a period of seven working days, during which time the department
may grant a further BVE.
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Department of lmmiération and Border Protection

Receiye

ExecCorro Reg.Number <o ZO?Q—/ D0l

Minister for Immigration and Border Protection

15 JAN Suhject Continuing to achieve the policy objective of no permanent Protection

visa grants to IMAs

Minister for |mhig1EA&n Please action by 17 January 2014 (to enable arrangements to be put in place as

and Border Protection

quickly as possible and to ensure accurate Defences can be lodged in the High

Thaty
1.

Recommendations

Court)
lease discuss

Agree that lllegal Maritime Arrivals (IMAs) and Unauthorised
Air Arrivals (UAAs) with current applications on hand who do Not Agreed
not engage Australia’s protection obligations continue to be

processed and refused;

Agree that IMAs who are ‘grant-ready’ have their PV Agreed ANot Agreed
application refused before issuing an alternative visa;

Decide that those IMAs mentioned in recommendation 4 be
granted a:

a) Temporary Humanitarian Concern visa (subclass 786); OR \ereed
d
b) Humanitarian Stay (Temporary) visa (subclass 449); OR BESS qg
D
c) AgreedfiNot A reetg
¢) Removal Pending Bridging Visa (subclass 070); OR (c) Ag ug e

d) A Not ag
d) Bridging visa E (subclass 050) with work rights and 100% (d] Aereediiie

services.

(a) Agreed/Not A

1]

(b) Agreed/Not £

. Ref®aged byLD¢H
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8. Indicate whether you wish to proceed with:
a. All proposed Act amendments or a subset of Act
amendments with broader non-IMA application (per
Attachment D);

b. The Act amendments agreed to in 8a:
i. InAutumn;or
ii. In Winter;

c. None of the Act amendments at this time.

9. Note that further whole of Government consideration of
these issues will be required.

10. Note that whichever arrangements you agree to will impact
future costs and resources required to resolve the status of
finally-determined IMAs who are not owed protection.

Minister for nhmigration and Border Protection

- f.bset

\
Autumn er

7

A

None

Please discuss

Noted //Please discu

Date:....../..{.../2014

Signatur&/.
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Key Issues -
1. We understand that your key concern is to ensure that no-one who arrived illegally

in Australia by air or sea (hereafter referred to as IMAs) is granted a permanent
protection visa (PPV).
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7. Given recent Government decisions to improve the robustness and integrity of
protection visa decision-making following the Rapid Audit it is also necessary to
decide, in the absence of TPVs, whether to:

a. Proceed in Autumn or Winter 2014 with the suite of Act amendments as
agreed;

b. Proceed with a subset of the Act amendments (that has application broader
than IMAs) in Autumn or Winter; or

c. Defer introduction of all Act amendments.

8. The decisions you make in the above matters will have potentially significant cost
implications for the ongoing management of IMAs, including impacts on the
expected timeframes and numbers requiring status resolution through voluntary
return or removal.
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Issuing further s499 Directions
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16.

17.

Sensitive: Legal

Primary decision-makers and/or the RRT could be directed to consider or not
consider the refugee aspects of cases before it that were affected by the current 14
December Regulation. Advising the RRT in this regard may be appropriate whether
or not some or all of the current primary caseload is decided using the new criterion
as all their current cases on hand are also affected by the new Regulation:

a. Further advice to primary decision-makers and the RRT may also be useful to
make sure it is exceptionally clear that you wish all non-IMA processing to
occur ahead of that of IMAs;

b. Current s499 Direction No 57 made by your predecessor does make this
point but also contains redundant information relation to ‘no advantage’
principle;

¢. 5499 Directions cannot be incompatible with the provisions of the Act
(including s65A) but they are not disallowable instruments.

Consideration could also be given to whether a request from the Secretary may be
more appropriate, depending on the circumstances.

Choosing a visa product in the absence of a TPV

18.

19.

20.

21.

22.

s 47C(1)

Your decision is sought on a visa option for these 40 ‘grant-ready’ IMAs (and for any
other case that becomes ‘grant-ready’ in coming months). While there are only
small numbers of IMAs in this situation, granting the same visa to all of them will
enable the Department to manage this cohort in a consistent fashion.

It is important to note that the Plaintiff in M150, who has joined the High Court case
S267, s 47C(1)

While he will have to be refused a PPV under the 14 December
Regulation, a visa option is necessary to release this client from detention.

In SM2013/03831, the Department recommended that IMAs who are ‘grant-ready’
be granted either a Bridging Visa E (BVE) with work rights or a subclass 786
Temporary Humanitarian Concern visa (see Attachment B).

In addition to these options, there are 2 further possibilities:

e a Removal Pending Bridging visa (RPBV) (granted in conjunction with a
subclass 449 Humanitarian Stay (Temporary) visa to ensure a bar is imposed
on lodging other visa applications); or '

e asubclass 449 Humanitarian Stay (Temporary) visa.

Sensitive: Legal
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23. You recently opted to grant a Humanitarian Stay (Temporary) (subclass 449) and
RPBV (subclass 070) to a client in detention who had met all requirements
(SM2013/03960 —~ see Attachment C).

24. While an RPBV is a useful visa in the circumstances as it allows IMAs to be released
from detention, and it has work rights and many services attached to it,” S47C(1)

25. For these reasons, it is not the Department’s preferred option for issuing to people
in respect of whom Australia has protection obligations.

26. A table listing the benefits and issues with each of the four visa options is at
Attachment D. The table includes advice on the following:

e range and readiness of services that can be provided to IMAs;
e applicability of mutual obligations policy;

e cost effectiveness;

o risk of legal challenge; and

o implementation complexity.

27. If the visa you decide to use for ‘grant-ready’ IMAs proves a workable solution, it
would be possible to consider finalising the remaining IMA PPV applicants using this
same visa solution as they become ‘grant ready’. This would ensure consistency, and
reduce the need to manage varying cohorts on different visa products.’ s47C(1)

28. Regardless of which option you choose, your decision is also sought on whether you
wish the PPV application to also he refused prior to the grant of the alternative visa,
as outlined in SM2013/03831 (see Attachment B). If we do not refuse applications
under the new 14 December Regulations before granting one of the visas at
Attachment D:

e We would be contravening s65, under which there is an obligation to refuse a
visa if satisfied that visa requirements are not met;

o The Department is funded for PPV applications as they are finalised, so not
refusing these may result in a shortfall of funding for the department;

Sensitive: Legal
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e Leaving the PPV applications unfinalised would be problematic if the 14
December Regulation is disallowed or invalidated since there would be an
obligation to finalise them; and

Leaving PPV applications unfinalised would also cause problems for systems
and reporting.
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10

36. Given the relevant legislative drafting instructions are being issued now, and current
planning is that all documentation be finalised by mid-February for a proposed
introduction in the week of 24 February 2014, your decision on whether to proceed
with some or all of the proposed amendments is required.

37. The options are:

i. Deferring introduction to Winter is an option and may enable drafting
to be more finessed;

b. Introduce only those elements of the proposed Bill that are not IMA specific

i or
R

i. Deferring introduction to Winter is a secondary option;

c. Defer introduction of all Act amendments —'m adate
to be determined.

38. Given whole of Government consideration of this, and many other issues raised in
this submission, it is anticipated that further Government consideration of the
approach to IMAs will be needed in the first quarter of 2014. The decisions you
make in response to this submission would form the basis of that further
consideration. '

Background

39. On 2 December 2013, the Migration Amendment (Temporary Protection Visa)
Regulation 2013 (TPV Regulation) which came into effect on 18 October 2013 was
disallowed.

40. On 2 December 2013 you signed an instrument ‘capping’ the onshore component of
the 2013-14 Humanitarian Programme. The instrument came into effect on 4
December 2013.
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41. On 14 December 2013 the Migration Regulations 1994 were amended to ensure that
any unauthorised arrival who has applied for a PPV and has an ongoing application
would not meet the time of decision criteria for the grant of a PPV.

42.0n 19 December 2013 you revoked the instrument that capped the Programme at
1650, with effect from 20 December 2013.

43. The combination of these two actions allowed grants of PPVs to non-IMAs to
recommence. PPVs are currently not able to be granted to IMAs and UAAs.

Summary of HC challenge

44. Plaintiffs S297 and M150 are challenging the validity of Migration Amendment
(Unauthorised Maritime Arrival) Regulation 2013 (the 14 December 2013 Regulation) in
the High Court. The 14 December 2013 Regulation prevents the grant of a PPV to UMAs
and to persons who were not immigration cleared on their last entry into Australia.
Both Plaintiffs were also originally challenging the use of the cap under s85, but once
the cap was removed, this aspect of the Plaintiff’s proceedings is no longer being
pursued.

45. On 6 January 2014, a further proceeding, Plaintiff S4/2014 v Minister for Immigration
and Border Protection, was initiated in the High Court challenging the validity of the
Regulation in the same manner. However, Plaintiff 54 also seeks to challenge the
lawfulness of the Minister’s public statements, characterised as a decision, made on 4
December 2013, not to exercise his personal non-compellable power to lift the bar to
allow any person who had arrived in Australia illegally by boat to lodge a valid
application for a protection visa. You indicated publically that you would not lift the bar
for illegal maritime arrivals until temporary protection visas are available to boat
arrivals. 54 is a UMA who was assessed under the non-statutory ‘Protection Obligations
Determination’ process and is currently in detention. He has been found to engage
Australia’s protection obligations, but his security checking has not yet been finalised,
so the you have not yet been asked if you would lift the bar.

Consultation — internal/external

46. Onshore Protection Branch, Legal Framework Branch, Humanitarian Branch,
Community Programs and Children Division and Compliance and Case Resolution
Division. Cleared through A/g General Counsel

Client service implications

47. It is likely that using any of the options listed in the Table at Attachment C will attract
criticism from stakeholders. However, the THC (s/c786) or TSHV (s/c449) may attract
less criticism as they are visas designed to offer protection and safe haven to people in
need. The RPBV in particular is likely to attract criticism as the visa implies the holder is
on a removal pathway, which is also likely to be confusing for visa holders and
prospective employers. It may also lead to criticism that mental health issues among
IMAs are likely to be exacerbated.

Sensitive: Legal
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48.

49,

Sensitive: Legal

Using BVEs will create different cohorts of IMAs with different conditions, making it
confusing for both visa holders and prospective employers.

The THC and TSHV visas are the visas that best meet Refugee Convention obligations
for those who are ‘grant ready’.

Financial/systems/legislation implications

50.

51.

52.

53.

54.

As the department is funded by application finalisation for visa processing, grants of the
visa types in the Table at Attachment D may be able to be accommodated within the
demand driven funding model.

Services for BVE holders and TSHV (subclass 449) holders would be funded by the
Department, under the demand driven funding model.

Services for THC holders and RPBV holders are provided by mainstream
agencies. Costings for potential TPV holders could apply to THC holders instead, but
this will require negotiation. The Department recommends that you write to the Prime
Minister requesting that he write to relevant Ministers to facilitate this discussion if you
decide to use this visa.

Any visas granted to minors who are also under your care as their Guardian would have
additional services, which is funded separately.

There are minor systems implications associated with this option, as the visas in
Attachment C already exist in ICSE.

Attachments

Attachment A Table of possible TPV disallowance responses

Attachment B Ministerial Submission SM2013/03831

Attachment C  Ministerial Submission SM2013/03960

Attachment D  Table of Visa Options for IMAs and UAAs found to engage Australia’s

protection obligations

Attachment E s 47C(1)
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Authorising Officer

A A Deputy Screta
(5~ 4
Ph: §22(

cc Assistant Minister for Immigration and Border Protection
A/g Secretary
Deputy Secretaries
FAS CCRD, s 22(1)a)ii
Special Counsel
A/g General Counsel
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Possible TPV disallowance Responses

15
ATTACHMENT A

‘Best Case’ Scenario — High Court may do the unexpected

Possible Government Action

and Responses

*Note that, after January
these would be responses
to actions occurring in the
Senate or the High Court

w=1January 2014: —m= o o e o o

| *Cease processing all but grant ready
& OR
; *Refuse all under 14 December
. Regulation
i OR
|| *S499 Direction plus process only
| refusals
| AND
| *Decide which visa to grant |

~1 February 2014 == == s s S T T e

e pOSN

~=1 March 2014

e

~1 April 2014~

-1 May 2014 =

~~1 June 2014 —-

wnl JUly 2018 e o e e e e oo e

Rapid Audit due to commence -
delay until 1 September/1
November or 20157

Possible Senate Actions

consideration of '
SHY’s capping Bill? i

Possible High Court Actions *

PPV grant may be
ired to IMA
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Submission

SIS Australian Government S

o e For decision
sz Department of Immigration and Border Protection

ExecCorro Reg.Number - TR

To Minister for Immigration and Border Protection

Subject Visa options for IMAs and UAAs who cannot be granted Protection Visas

Timing Please action by 13 December 2013 (to enable new arrangements to be put
in place shortly after the new PV Regulations come into effect on 14 /
December)

Recommendations

That you:

Agreed / Please discuss

Agreed / Please discuss

Agreed / Not agreed

o e 1 1 e 2 8 M Y DY 00 ana i 42 €40 T AT e e =1 1 421 T AR 5. iy A ams

Agreed / Not agreed

i~
e

Concurrent/January

o
\ei |

Date:....../......./201

Signature... s

Received

12 DEC 208

Minister for Immigration

and Border Protection Sensitive: Legal 1
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Minister’'s Comments

Moo faanc (Aol Ot
Aot Lo

M‘W\M '

Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | O Highly relevant 0 Toolong Poor 1......2......3.....4......5 Excellent
0 Significantly O Right length Comments:
relevant O Too brief

0 Notrelevant

Key Issues

1. On 2 December 2013 you signed an instrument ‘capping’ the onshore component of
the 2013-14 Humanitarian Programme. The instrument came into effect on
4 December 2013, While this ensures no IMA is granted a PPV, it also has the effect of
preventing grants to non-IMAs for the rest of the programme year.

2. In order to enable the Department to continue granting visas to non-IMAs who engage
Australia’s protection obligations without also being obliged to grant PPVs to IMAs, on
5 December 2013 you agreed that the Migration Regulations 1994 be amended to
ensure that any unauthorised arrival who has applied for a PPV and has an ongoing
application would not meet the time of decision criteria for the grant of a PPV. The new
time of decision criteria provides that a person can only be granted a PPV if they arrived
in Australia lawfully.

3. This regulation amendment will be made at the Federal Executive Council meeting on
12 December 2013 and will commence on Saturday 14 December 2013. Followingthe
commencement of that Regulation you will receive a submission seeking your
agreement to revoke the current 1650 cap on the onshore component of the
Humanitarian Programme to replace the cap at the original planning level of 2750. The
combination of these two actions will allow grants of PPVs to non-IMAs to
recommence.

4. |n submission SM2013/03752 {Attachment A), you noted that further information
would be provided to you about options for resolving the status of IMAs and
Unauthorised Air Arrivals (UAAs) in respect of whom Australia has protection
obligations but who are unable to be granted a PPV due to the new Regulation.

[Ne]
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Option for IMAs and UAAs who are found not to engage protection obligations

6. The Department recommends that all IMAs in the 6000 pre-13 August 2012 backlog
found not to be owed protection should have their current visa application for a PPV
refused. This will enable removal action to commence, and sends a strong message
about the Government’s commitment to clearing the backlog, and ensuring that those
who are not owed protection return home.

7. Refusal decisions will be able to be appealed to the RRT and/or judicial review. While
the RRT may find an individual refused by the Department to be engage protection
obligations, they will have no option but to affirm the Department’s decision to refuse
the visa due to the new PPV time of decision criterion. An applicant may aiso use the
refusal of the PPV as a platform to challenge the validity of the new PPV time of
decision criterion in court - this risk cannot be discounted.
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|

! The majority of BVEs granted to IMAs are time specific, not event-driven and would therefore not expire 28
days after a refusal.

Released by
Freedom of Information Act 1982

Sensitive: Legal




e s e et - T reante Ao

Sensitive: Legal

Option 3 — Refuse primary applications and grant Temporary (Humanitarian concern) visas

22.

23,

24,

25.

An alternative is to refuse primary applications on the basis of the new time of decision
criterion but to invite IMAs/UAAs {including detainees) who have been found to be
owed protection to lodge an application for a subclass 786 Temporary (Humanitarian
Concern) visa (THC) {Regulations at Attachment B).

The THC visa is a rarely used visa that was designed to provide temporary stay in
Australia {for up to 3 years) for specific groups of non-citizens who have been displaced
and have fears for their personal safety — it was used for the East Timorese emergency
situation and for Kosovars who did not initially return home, for example. It is generally
expected that people granted temporary humanitarian visas will return to their home
country when it is safe to do so.

While the application and invitation process is quite complicated compared to other
visas, it allows a high degree of control and the end product is a very good fit for
current government policy. The visa:

e can be granted for up to 3 years;

o provides no right of re-entry if the holder departs Australia;
e provides no pathway to permanent protection;

e provides no family reunion; and |

o can be implemented in a way that provides no opportunity to apply for any
other visa onshore without the application bar in section 91K being lifted.

The THC visa also provides ongoing support for the holders including unrestricted work
rights, Medicare, Special Benefits, job matching, rent assistance, maternity allowance,
family tax benefit, eligibility for the Early Health Assessment and the intervention
element of DIBP HSS services (including torture and trauma counseling). These services
are mainstream and could be funded by DSS in line with the arrangements that are
being put in place for TPV holders.

Sensitive: Legal
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Policy approval/financial implications

37. The Department of the Prime Minister and Cabinet have advised that the most
appropriate process for proceeding with any of the options outlined in this submission
is for you to write to the Prime Minister seeking his agreement to the proposed
approach.
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38. Each of the options outlined in this submission may have financial implications, .

-1
e %
L, i
accordance with normal Budget process, we will provide updated costings in line with
your preferred option to the Department of Finance for agreement and inclusion in the
letter to the Prime Minister.

Risks and Sensitivities ;

39. As no Regulation changes are needed to grant IMAs THCs, there is no risk of
disallowance.

40. The risk of challenge to the grant of the Subclass 786 THC visa is assessed as low 1
because in order to make a valid application for a Subclass 786 THC visa, the applicant
needs first to have accepted the Australian Government’s offer of a temporary stay in
Australia. It would be incongruous for a person to have accepted the Australian
Government’s offer of a temporary stay as the basis for making a Subclass 786 THC visa
application, and then challenge the granting of a Subclass 786 THC visa.

Consultation — internal/external

41.Onshore Protection Branch, Legal Framework Branch, Humanitarian B8ranch,
Community Programs and Children Division and Compliance and Case Resolution
Division.

42. General Counsel and Special Counsel have been consulted and cleared this submission.

Client service implications

43. Non-IMA applicants who are grant ready but affected by the ‘cap’ will be able to have
their visas granted should the cap be increased once the new Regulation is made. IMAs
who cannot currently be granted either a TPV or a PPV will be able to be granted a THC.

N £
44, tn light of the complicated application, invitation and grant processes for THC visas, g :
further consideration will need to be given to how we manage the process as smoothly o T
as possible, particularly for vulnerable clients. = "G
e %
Financial/systems/legislation implications CT) < :
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Attachments
Attachment A Proposed amendment to Protection visa Regulations SM2013/03752
Attachment B Regulations for TSH and THC visas

AttachmentC SM2013/03705

Authorising Officer

s 22(1)(a)i)

First Assistant Secretary, Refugee, Humanitarian and International Policy

If//.Z/lO/S

| pn S 22(1)E)0)

Contact Officer s22(1)(a)(i) Director, Protection and Humanitarian Policy Section, Ph:! s 22(1)(a)(i)
Through  Afg Deputy Secretary (s 22(1)@)Gi) © / ir 3‘/’ 3
cC Assistant Minister for Immigration and Border Protection

Secretary
Deputy Secretaries
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24

(=]

Released by DIBP under the

Freedom of Information Act 1982































Removal Pending Bridging (subclass 07 Q) Visa Entitlements

Employment

Worlk rights

Joh Network*

Health

Medicare (Inciuding mental health and general counselling senice)

Low income health care card®

Maternity immunisation allowance® (Linked to Centrelink)

Education

{Public education {school aged)

Higher Education Loan Program (HELP)

Centrelink Income Support

Special Benefit®

Rent Assistance (as part of Special Benefit)*

Family Tax Benefit*

Child Care Benefit*

Community Assistance Support program

6 Weeks Transitional Support: including income support and emergency accommodation
(Including case worker assistance)

CAS Ongoing Support {torture and trauma counselling only)

Case Worker Assistance

*Eligihbility is assessed on an ‘as needs’ hasis
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Conditions

There are a number of mandatory conditions that are attached to the RPBV and by
which holders are required fo abide,

The mandatory conditions are:

8303 — The holder must not become involved in activities disruptive to, or viclence
threatening harm to, the Australian community or a group within the Australian
community, '

8401 - The holder must report:

« (a) at a time or times
and
» (b)ataplace

specified by the minister for the purpose.

8506 — The holder must notify the department at least two working days in advance
of any change in the holder's address.

8513 — The holder must notify the department of his or her residential address
within five working days of the grant,

8514 - During the visa period there must be no material change in the
circumstances on the basis of which it was granted.

8541 — The holder:

« (a) must do everything possible to facilitate his or her removal from Australia
and

« (b) must not attempt to obstruct efforts to arrange and effect his or her
removal from Australia.

8542 ~ The holder must make himself or herself available for removal from
Australia in accordance with instructions given to the holder by the department for
the purpaose of that removal.

8543 — The holder must attend at a place, date and time specified by immigration
in order to facilitate efforts to arrange and effect his or her removai from Australia.
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Conditions

There are a number of conditions that are granted to illegal maritime arrival Bridging
E (subclass 050) visa holder, by which they are required to abide.

The mandatory conditions are:
8506 - The holder must notify Immigration at least 2 working days in advance of
any change in the holder's address.
8401 - The holder must report:
(@ atatime or times; and
(b} ataplace;
specified by the Minister for the purpose.
8564 - The holder must not engage in criminal conduct.
Optional:

8566 - If the person to whom the visa is granted has signed a code of behaviour
that is in effect for the visa, the holder must not breach the code.

36
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ATTACHMENT D

37

VISA OPTIONS FOR IMAS AND UAAS WITH NO PATHWAY TO PPV/TPV WHEN THEY ARE PEOPLE IN RESPECT OF WHOM AUSTRALIA HAS PROTECTION

OBLIGATIONS

Issue

Option 1 - THC (786)

Option 2 — HST {449)

Option 3 - RPBV

Option 4 - BVE

Regulation change required

NO

NO

NO

NO

1A met clients are highly
countable / identifiable and
readily able to be converted
to TPV when available

YES

YES (but not as easily as
Option 1)

NO

NO

Code of Behaviour
applicable?

No —but clause786.612 is a
mandatory condition in the
same terms as condition
8303

NO - but Condition 8303 can
be applied®

NO - but Condition 8303’
can be applied

Mandatory visa condition

and public interest criterion
{noting problems with Code
of Behaviour and Refs Con).

Refugees Convention
obligations are clearly met re
access to services

YES

YES — but won’t be equal to
full range of TPV services

YES

NO — 89%(unless amended
to 100% but still won’t be
equal to full range of TPV
services)

Services are funded by:

DSS (see Sub - letter to
PM/Cabinet required)

DIBP-IMA demand driven

DSS (see Sub — letter to
PM/Cabinet required)

DIBP-IMA demand driven

Mutual obligations policy? YES Mainstream — needs to be YES YES
negotiated across
government via cabinet
process

Suitable for short term (ie NO YES YES YES

sml cohort or less than 6
mths grant)

! The holder must not become involved in activities disruptive to, or violence threatening harm to, the Australian community or a group within the Australian

community.
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Suitable for longer term (ie YES YES YES NO
Ige cohort or more than 6
mth grant)
Provides certainty to IMA YES — if granted for more YES — if granted for more YES - if granted for more SOME

than 12 mths than 12 mths than 12 mths
Provides certainty to YES — if granted for more YES - if granted for more YES ~if granted for more NO
employers than 12 mths than 12 mths than 12 mths
Likely level of stakeholder STILL HIGH but less than 3 STILL HIGH but less than 3 VERY HIGH HIGH
concern and 4 and 4

s 47C(1)

Application process YES NO NO - | YES
administratively complex for
DIBP and IMAs
Permission to work YES Optional (would need to be | YES Optional {(would need to be

YES in order to meet Refs
Con obligations)

YES in order to meet Refs
Con obligaticns)
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Sensitive: Legal 1

i Submission
fWW  Australian Government For decision

K5
g
<

i Department of Immigration and Border Protection ExecCorro

Reg.Number
To Mi_rilster' fo; lmmig;a;ibr; and Border Protectign -
Subject Capping the Onshore Protection component of the Humanitarian Programme
Timing Please action by 4 March 2014 (to enable the Department to register the capping
instrument on 5 March 2014)
Recommendations
That you:
1. Note that the onshore component of the Humanitarian Please discuss
Programme is likely to be met in the coming days, with
grant of 2750 PVs;
2. Advise whether you wish to re-cap the onshore @ No
component of the 2013-14 Humanitarian programme at
2773; and
3. If you wish to cap the programme, sign the attached Yes/No

Legislative Instrument.

Minister for Immijgration and Border Protection

Date:..(.é./ ..’%/2014

Signature

Released by DIBP underthe
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Minister’s Comments

Rejected | Timely Relevance Length Quality
Yes/No | Yes/No | [0 Highly relevant [0 Toolong Poor 1.....2.....3.....4......5 Excellent
O significantly O Right length Comments:
relevant O Too brief

O Not relevant

Key Issues

1. On 5 December 2013 the Government agreed that the 2013-14 Humanitarian Programme
would be set at 13 750 places. As part of this process, the onshore component planning level
was set at 2750 places. As at 2 March 2014, 2686 Permanent Protection visas (PPV) had been
granted under the onshore component of the Programme.

2. Noting that there are some four months remaining in the 2013-14 Humanitarian Programme,
it is recommended that the onshore component be capped to minimise the risk of exceeding
the 2750 place planning level with further PPV grants. Based on current on-hand applications,
it is likely that the full 2750 grants will be made in the next 2 days. Should the onshore
component planning level be exceeded, there will be costing impacts for the department and a
range of other agencies with programmes and services associated with the Humanitarian
Programme.

3. If you agree, legislative instrument that would cap the 2013-14 onshore component of the
Humanitarian Programme at 2773 is at Attachment A, for your signature. The accompanying
Explanatory Statement is at Attachment B.

4. The figure of 2773 includes the 23 TPVs granted (this includes one child born to a TPV holder
and subsequently granted a TPV). Although they are not counted in the Humanitarian
Programme, TPVs are of the same class of visa as PPVs and therefore must be included in the
cap.

5. The legislative instrument used to ‘cap’ the program is not disallowable but needs to be
registered, and would take effect on the day after registration ie 6 March 2014.

Released by DIBP under the
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6. The s85 power is regularly used to ‘cap’ other visa classes in the Migration Programme (for
example, to limit the number of Parent visas granted each year). However before December
2013 it had not been used in the Humanitarian Programme.

7. It has not been necessary to cap in previous years because the Humanitarian Programme has
been structured differently. Prior to 2012-13, onshore places were not fixed, and any visas
granted over and above a nominal target resulted in a commensurate reduction in offshore
places (in the Special Humanitarian Programme). In 2012-13, the former Government changed
this approach, but set the onshore component of the programme at 7500 visas, which was not
met until June 2013. A table summarizing onshore v offshore grants in previous years is below.

Year Refugee SHP grants Onshore Total
grants Grants
2008-09 6,446 4,471 2,497 13,414
2009-10 5,988 3,234 4,534 13,756
2010-11 5,998 2,973 4,828 13,799
2011-12 6,004 714 7,041 13,759
2012-13 12,012 503 7,504 20.019
Risks and Sensitivities

8. As previously advised in SM2013/03894 there are risks associated with capping. Following your
decision to cap the programme on 2 December 2013 a challenge was immediately lodged in

-+
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Interaction between s 85 and the current 90 day processing requirement (s 65A)

9. Under s 65A of the Act, there is an obligation to make a decision on a Protection visa
application within 90 days starting on the day on which the application was made or
overturned following review (“remitted”) or on another date if prescribed by the Regulations
(ss 65A(1)(d)). Currently no relevant alternative dates are prescribed by the Regulations.

under the
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Consultation — internal/external

12. Onshore Protection Branch, Legal Framework Branch.

Client service implications

13. Once the cap is reached, no further grants of protection visas will be able to occur in the

2013-14 programme year to IMAs or non-IMAs.

Financial/systems/legislation implications

14. Financial implications detailed above. If you decide to cap, a legislative instrument is required.

There are minor systems implications associated with implementing the cap.

Attachments

Attachment A  Granting of Protection class XA visas in 2013/2014 Financial year (Section 85)
Instrument

Attachment B Explanatory Statement

Authorising Officer

Contact Officer 522(1)

Through Deputy Secretary

cc Assistant Minister for Immigration and Border Protection
Secretary
Deputy Secretaries
General Counsel
Special Counsel

‘Sensitive: Legal
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IMMI 14/026

Commonwealth of Australia
Migration Act 1958
GRANTING OF PROTECTION CLASS XA VISAS IN 2013/2014 FINANCIAL YEAR
(Section 85)
I, SCOTT MORRISON, Minister for Immigration and Border Protection, acting under section 85 of

the Migration Act 1958 (‘the Act’) DETERMINE that the maximum number of Protection (Class
XA) visas that may be granted in the financial year 1 July 2013 to 30 June 2014 is 2773.

This instrument, IMMI 14/026, commences on the day after registration on the Federal Register of
Legislative Instruments.

Dated (‘f - 2 . 2014

Minister for ymmigration and Border Protection

Released by DIBP under the
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10.

11.

The Office of Best Practice Regulation has been consulted and has advised that a
Regulatory Impact Statement is not required (OBPR reference 16700).

Consultation about the size and composition of the Protection, Humanitarian and
Refugee Program is undertaken each year by the Department of Immigration and

Border Protection.

The Instrument, IMMI 14/026, commences on the day after registration on the Federal

Register of Legislative Instruments.
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